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Decision 

6. I determine that: 

6.1 the 'relevant overseas person' is (collectively): 

ROP Relationship 

Fiera Comox Global 
Agriculture Open-End Fund established to hold the Applicant's investments 
Fund LP (Master Fund} 
Mercury Agriculture GP General Partner of the Applicant Limited 
Mercury Agriculture LP the Applicant 
Fiera Comox Partners the ultimate owner and controller of the Applicant 

6.2 the 'individuals with control of the relevant overseas person' are: 

IWC Role 
Francois Bourdon Director of Fiera Comox Partners 
Jeremy Savage Director of the Applicant 

Giovanni Valentini Chairman of the Investment Committee; Director of Fiera 
Comox Partners 

Jean-Guy Desjardins Member of the Investment Committee; Director of Fiera 
Comox Partners 

Marc-Andrew Desjardins Director of Fiera Comox Partners 
Member of the Investment Committee; Director of the 

Frederic Despars Applicant; Director of Fiera Comox Partners; Director of the 
Applicant 

Antoine Bisson-Mclernon Member of the Investment Committee; Chief Executive of 
Fiera Comox Partners; Director of Rangitata GP 

6.3 the individuals with control of the relevant overseas person collectively 
have business experience and acumen relevant to the overseas 
investment; 

6.4 the relevant overseas person has demonstrated financial commitment to 
the overseas investment; 

6.5 all the individuals with control of the relevant overseas person are of good 
character; and 

6.6 each individual with control of the relevant overseas person is not an 
individual of the kind referred to in section 15 or 16 of the Immigration Act 
2009 (which sections list certain persons not eligible for visas or entry 
permission under the Immigration Act); and 

7. The investor test in sections 16(1)(a)-(d) and section 18, as outlined in paragraph 6 
above, has been met; and 
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11. Consent is declined and a draft decision notice is included at Attachment 1 

Associate Minister of Finance 

Consent declined D 

Request further information D 
from the Overseas Investment 
Office 

Hon Dr David Clark 

Associate Minister of Finance 

Date: I I 

Minister for Land Information 

Consent dec:lined 

Request furtller information from 
the Overseas Investment Office 

Han Eugenie Sage 

Minister for Land Information 

Date: }::}! JD I J ~ 

D 
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11. Consent is declined and a draft decision notice is included at Attachment 1 

Associate Minister of Finance 

Consent declined 

Request further information 
from the Overseas Investment 
Office 

Hon Dr David Clark 

Associate Minister of Finance 

Date: 16 I f0 I 11 

0 

Minister for Land Information 

Consent declined 

Request further information from 
the Overseas Investment Office 

Hon Eugenie Sage 

Minister for Land Information 

Date: I I 

0 

0 
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IWC Role 

Francois Bourdon Director of Fiera Comox Partners 

Jeremy Savage Director of the General Partner 

Giovanni Valentini 
Chairman of the Investment Committee; Director of Fiera 
Comox Partners 

Jean-Guy Desjardins 
Member of the Investment Committee; Director of Fiera 
Comox Partners 

Marc-Andrew Desjardins Director of Fiera Comox Partners 

Frederic Despars 
Member of the Investment Committee; Director of Fiera 
Comox Partners; Director of the General Partner 

Antoine Bisson-Mclernon 
Member of the Investment Committee; Chief Executive of 
Fiera Comox Partners; Director of Rangitata GP 

Business Activities 

The Fiera Comox Group 

32. The Applicant states that Fiera Comox Partners: 

a) seeks to identify and acquire farmland that presents strong fundamental 
characteristics or is well positioned to generate strong and stable returns over 
time; 

b) looks to have local partners because its intention is to operate as a long-term 
participant in the markets in which it invests; and 

c) core philosophy is to undertake investments alongside local partners with the 
best operational expertise and management in agriculture (such as Dairies 
Group) and in regions that have a strong industry ecosystem and long-term, 
sustainable agricultural practices. 

33. The Master Fund was established by Fiera Comox Partners to invest in agricultural 
land and rural producing assets in New Zealand, Australia, Canada and the USA It 
invests primarily in row crops, permanent crops, dairy, beef, sheep and timberland. 
The perpetual nature of the Master Fund allows it to invest with a very long term 
horizon. 

34. Fiera Comox Partners currently has approximately $1.7 billion in land based New 
Zealand investments. 

Business experience and acumen 

s16(1)(a) and 18(1)(a) of the Act. 
The relevant overseas person, or the individuals with control of the relevant overseas person, must have business 
experience and acumen relevant to the overseas investment. There is considerable flexibility in determining what 
is relevant and more or less specific expertise may be required depending on the nature of the investment. 
Business experience and acumen that contributes to an investment's success may be treated as relevant even 
though the investor may have to supplement its experience and acumen by utilising the experience and acumen 
of others to ensure the investment succeeds. 

35. In this case, the Investment can be described as the acquisition of up to 68.3%% 
interest in Dairies Group, a company with an interest in 4,840 hectares of land used 
for dairy farming, 4,771 hectares of which is sensitive. 

36. We have reviewed the biographical information provided by the Applicant for each of 
the individuals with control and note that collectively they have experience in 
investing in and managing agricultural investments. 
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37. Having regard to the above, we are satisfied that the individuals with control of the 
relevant overseas persons collectively have business experience and acumen 
relevant to the overseas investment. 

Good character assessment 

s16(1)(c) and 18(1)(c) of the Act. 
The decision maker must be satisfied that the individuals with control are of good character. Section 19 of the Act 
specifies that the decision maker must take the following factors into account (without limitation): 
• offences or contraventions of the law by A, or by any person in which A has, or had at the time of the offence 

or contravention, a 25% or more ownership or control interest (whether convicted or not): 
• any other matter that reflects adversely on the person's fitness to have the particular overseas investment. 

Statutory Declarations 

38. As our recommendation is to decline this application, we have not sought 
statutory declarations from the individuals with control stating they are of good 
character, have not committed and offence or contravened the law as described 
above and know of no other matter that reflects adversely on their fitness to have 
the Investment. Should the Ministers decide to grant consent to this application the 
010 will obtain such declarations. 

The Two Tranche investment 

39. In August 2018 the Applicants legal advisers and representatives from Dairies 
Group had a pre-application meeting with the 010. At that meeting the 010 advised 
that when it receives an application where close to a 25% interest will be acquired 
(such as the First Tranche here) the 010 will generally request its enforcement team 
to consider that initial interest. The Applicant acknowledges this in its application7 . 

40. The Applicant considers that its acquisition of the First Tranche did not give effect to 
a transaction regulated under the Act. The OIO's enforcement team reviewed the 
Applicant's acquisition of the First Tranche and disagreed. A copy of their letter is 
included in this report as Attachment 4. 

41. The enforcement team considered that acquisition of the First Tranche gave the 
Applicant a level of control beyond its 24.9% interest, and a level of voting control it 
considered the Act required consent for. Further it expressed concern at the manner 
in which the Applicant structured the acquisition in two tranches. The enforcement 
team considered that the First tranche and the Second Tranche were "treated by the 
parties and in particular Mercury as .. . one transaction". Nor could the enforcement 
team "identify any commercial explanation for the splitting of the transaction into two 
tranches rather than seeking consent for the entire transaction at one time". 

42. Despite the above, the enforcement team conceded that this was an area where 
some applicants had struggled to understand the requirements of the Act and given 
their strategic enforcement priorities decided not to progress to a full investigation. 

43. We consider that the Applicant's acquisition of the First Tranche does not impact on 
the good character of the individuals with control of the relevant overseas person as 
it is a technical area and the Applicant relied on their legal advisers for advice. 

44. We have also conducted open source background checks on the relevant overseas 
person and individuals with control and found a single matter that we discuss further 
in Attachment 7. After further investigation and consideration of this matter, we do 
not consider it substantially impacts on the good character of the individuals with 
control of the relevant overseas person. 

7 Paragraph 20 of the Application form. 
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45. Therefore, we are satisfied that the individuals with control are of good character 

Provisional conclusion - Investor test 

46. Our provisional conclusion is that the investor test is met. 

Investment and benefits test 

47. This section describes the proposed investment, and our assessment of whether it 
is likely to meet the benefit criteria in the Act. 

The Investment Plan 

Dairies Group current situation 

The Farms 

48. Dairies Group owns 8 dairy farms in South Canterbury which are shown in the table 
below: 

Name of Farm 

Rangitata One 

Rangitata Two 

Shelbron 

Longstream 

Cion mel 

Makaiwai 

Mowata One 

Mowata Two 

together the "Farms". 

8 Part of which is used as dairy support land. 
9 Part of which is used as dairy support land, 

Hectares 

5198 

7049 

146 

544 

313 

436 

247 

207 
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Our conclusion 

98. We consider that Dairies Group will continue to own the Farms and the Share in the 
short to medium term but will continue to seek investors for the Share. We accept 
this is likely to lead to some capital constraints on Dairies Group but these are 
unlikely to severely affect the current operation of the dairy farms. In the long term 
we consider an ANZP or ANZP's are likely to invest in the Share, thereby gaining an 
interest in the Farms. 

What is the likely use of the Land 

99. The Applicant considers the land will continue to be used as dairy farms as it will be 
owned by Dairies Group who will not have the capital to undertake any of the 
developments the Investment would enable such as installing pivot irrigation, 
developing the Orchard and installing in-shed feeding. Further the Founding 
Partners do not wish to sell the Farms. 

Our Conclusion 

100. We agree the Farms are likely to be retained and the land used for dairy farming. 
We consider that the Orchard would not be developed and due to the high capital 
cost, and the pivot irrigation would not be installed. However in shed feeding is 
relatively common with 1/3 of New Zealand farms using in shed feeding so we 
consider this is likely to be installed under the counterfactual and due to its relatively 
low cost we also consider the housing is likely to be built to attract staff. 

Consultation and submissions about the investment 

Consultation with New Zealand Walking Access Commission 

101. Please see paragraphs 147-150. 

Consultation with Department of Conservation 

1 02. DOC did not identify any significant areas or habitats on the properties but 
suggested the applicant maintain waterway fencing and tidy some marginal strips on 
the properties. 

Consultation with Heritage New Zealand 

103. Heritage New Zealand did not identify any areas requiring protection on the land. 
However they did recommend consulting with Ngai Tahuin relation to Bendigo 
Farm. As we are recommending consent be declined, we have not proceeded with 
further consultation. 

Submissions 

104. No third party submissions were received. 
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a) Creating a marginal strip or an esplanade strip alongside the Rangitata River; 

b) Erect a sign advising the public that walking access to the Rangitata River is 
available; 

c) Ensure access to the public is available from Rangitata Island Road to the 
Rangitata River; and 

d) Creating an esplanade strip alongside the Clutha River. 

Counterfactual 

151 . Public walking access is unlikely to be made available. 

Our Assessment 

152. We consider that the investment will enable public access to the Rangitata and 
Clutha rivers, and accord it a low weighting. 

Consequential benefits 

There are three key elements to this factor (reg28(a) of the Regulations): 
• There must be a consequential benefit to New Zealand. 
• The benefit must not have been considered under another factor, it must be another consequential benefit. 
• The consequential benefit that is likely to result from the overseas investment must be additional to that 

which is likely to occur without the overseas investment. 

153. We consider that there will be some consequential benefit provided to New Zealand 
through the capital expenditure by Dairies Group and the resulting environmental 
benefits of development the Orchard and introduction of pivot irrigation, made 
possible by the Applicants Investment. 

154. The Applicant has made a number of claims under this benefit factor, discussed 
further below. 

Environmental benefits and reduced nitrogen Joss 

155. The Applicant claims that development of the Orchard will convert areas currently 
used for dairy into permanent crops. It considers this will stabilise the land and will 
have a flow on effect to soil and water quality. Further the lack of cattle on the 
Orchard will reduce nutrient losses. 

156. It submits that soils on Canterbury properties are free draining, and some have high 
Nitrogen leaching risk. Planting some of those areas with crops is likely to decrease 
the amount of Nitrogen leaching that occurs (a potential reduction of up to 90%). 

157. The Applicant states installation of pivot irrigation on 5 of the Farms will also lead to 
reduced nitrogen loss. It claims pivot irrigation enables an even dispersal of water to 
the soil more efficiently and effectively, which leads to more nutrients being retained 
in the soil than with traditional rototrainer irrigation. This in turn increases the likely 
grass output, reduces nutrient leaching and is therefore better for the environment, 
the grass is able to absorb nutrients as it grows, rather than the nutrients being 
leached into the soil as a resu lt of over-watering. The Applicant claims the change to 
pivot irrigation on 5 of the Farms alone is likely to lead to a reduction in nitrogen 
leaching by 20-30% on the upgraded areas. 

158. When Nitrogen levels in soi l reach a saturation point, the Nitrogen leaches out, and 
takes out calcium and magnesium, which acidifies the soil. The bulk of human 
Nitrogen release (which itself is the greatest contributor to the global Nitrogen cycle) 
comes from agriculture. According ly, the Applicant submits that reducing Nitrogen 
on the farms is a benefit to New Zealand. 
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159. Environment Canterbury Regional Council's ("EGAN") website contains a mapping 
tool which demonstrates whether ECAN's water quality outcomes have been met on 
land in the region. According to this site24 water quality outcomes are not met on 3 of 
the Farms to be converted to pivot irrigation25 and also not met on 3 other Farms26. 

Counterfactual 

160. The Applicant considers that there would be no reduction in nitrogen loss under the 
counterfactual as the Orchard would not be developed, pivot irrigation would not be 
installed and nor would in-shed feeding. We agree with this counterfactual, except 
we consider in-shed feeding is likely to be developed. 

Our Assessment 

161 . We consider that development of the Orchard and installation of pivot irrigation is 
likely to result in a reduction in nitrogen loss, however we consider that pivot 
irrigation may be required to be installed on the 3 Farms where water quality 
outcomes for the region have not been met in any case, which reduces the benefit 
to the introduction of pivot irrigation on Rangitata One (where water outcomes are 
largely met) and Makaiwai (where water quality outcomes are entirely met). 

Creation of a new horticultural hub 

162. The Applicant claims development of the Orchard will form the foundation for a fruit 
industry in Canterbury. While we acknowledge that fruit growing in Canterbury is on 
a small scale27 we do not consider that development of a 100 hectare orchard is of a 
sufficient scale to consider it likely to spark a significant change and create any 
benefit to New Zealand. 

Benefit to regional communities 

163. The Applicant claims the fruit industry in Canterbury is underdeveloped. It considers 
this diversification into horticulture will open opportunities to partner with local 
education institutes and provide paid summer internships and work experience 
opportunities. Further the Applicant believes development of the Orchard lead to a 
$23.77 million lift in the regional economy per annum. While we acknowledge that 
there is likely to be some benefit to the local community, we consider there is 
insufficient evidence to be able to assess the level of such benefit at this stage. 

Positive signalling of responsible investment for New Zealand 

164. The Applicant considers the Government is signalling the need for change in the 
dairy sector and this Investment will deliver change and serve as a model to others. 
The Applicant points to the Ministerial Directive Letter as evidence of this. We 
acknowledge that the Applicant is taking an initial first step to convert its business, 
however, do not consider the scale of the Orchard or the evidence provided to be 
enough to consider whether any consequential benefit would occur because of the 
Investment. 

Other claims 

165. The applicant also made other various claims including the sale of its milk products 
to Fonterra; Dairies Group being made a flexible and resilient business because of 
the Investment; access to expertise via Fiera Comox Partners; access to technology 
and innovation via Fiera Comox Partners. We do not consider sufficient arguments 
have been raised by the Applicant to assess whether any benefit occurs. 

24 https://eplan.ecan.qovt.nz/eplan/#/Property/2464024000 
25 Clonmel, Longstream and Rangitata Two 
26 Mowata, Shelbron and McNab. 
27 https://teara.govt.nz/en/stone-fruit-and-the-summerfruit-industry/page-2 
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Overall conclusion 

166. We consider that the consequential benefits created by the Investment are overall of 
a moderate weighting. 

Oversight and participation by New Zealanders 

There are three key elements to this factor (reg28U) of the Regulations): 
• There must be persons who are not overseas persons (New Zealanders); 
• The New Zealanders must be likely to be able to oversee or participate in the overseas investment or any 

relevant overseas person; 
• The overseeing or participation must be in the overseas investment or any relevant overseas person. 
This factor is relevant to all overseas investments in sensitive land. 

167. We consider that New Zealanders will have oversight and participation in the 
Investment. 

168. If consent is granted, the Applicant will increase its total interest in Dairies Group to 
68.3% and the existing New Zealand interests in Dairies Group will retain a 31 .7% 
interest. In addition, the shareholders' agreement will be amended such that the 
New Zealand interests will have the ability to control the appointment of 60% of the 
board of Dairies Group. The Applicant submits this represents a material ownership 
or control interest even after the Investment is completed. 

Our Assessment 

169. We consider that the Investment will result in New Zealanders maintaining oversight 
and participation in Dairies Group as it will control the board of that entity. We 
consider the benefit to be of moderate weighting. 

Provisional conclusion - benefits test 

Benefit test 

170. For consent to be granted, the Applicant must demonstrate: 

a) that the overseas investment will, or is likely to, benefit New Zealand (or any part 
of it or group of New Zealanders); and 

b) that the benefit will be, or is likely to be, substantial and identifiable. 

171. We have assessed the benefit likely to result from this Investment in accordance 
with the rural land directive contained in the Ministerial Directive Letter. 

172. We have undertaken our assessment having regard to the characteristics of the land 
and the nature of the interest being acquired (reflecting the proportional nature of 
the benefit test). Here the Applicant is acquiring an additional 43.4% in Dairies 
Group, increasing its ownership in Dairies Group to 68.3%, and thereby acquiring an 
interest in 4,840 hectares of land, 4,771 hectares of which is sensitive. 

Ministerial discretion 

173. Determining whether the investment is likely to result in substantial and identifiable 
benefit is ultimately a matter to be decided by Ministers and involves the exercise of 
Ministerial judgement. Ministers also have discretion under section 17(1 )(c) of the 
Act to determine the relative importance to be given to each relevant factor (or part). 
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Rural/and directive 

17 4. In relation to rural land, the Ministerial Directive Letter states: 

"The primary sector, and the rural/and it is based on, forms a particularly important part of 
the New Zealand economy. 

The Act acknowledges the privilege associated with the ownership or control of rural/and is 
greater than for non-rural land by requiring the benefits resulting from the overseas 
investment to be substantial and identifiable (a higher threshold). 

The merits of overseas investment in the primary sector can be less compelling given that 
we are already world leaders in this area. The Government is therefore concerned to ensure 
that the benefits from overseas investments in rural land are genuinely substantial and 
identifiable." 

175. The Ministerial Directive Letter provides that the following factors will generally be of 
high relative importance: 

a) the 'jobs' factor; 

b) the 'new technology or business skills' factor; 

c) the 'increased exports receipts' factor; 

d) the 'increased processing of primary products' factor; and 

e) the 'oversight and participation by New Zealanders' factor. 

176. We do not consider that any other factor should be given high relative importance in 
the context of this Investment. 

Provisional conclusion 

177. After careful consideration of the application, we are satisfied that the Investment is 
likely to result in the benefits outlined in the table at paragraph 7 of the executive 
summary and Attachment 8. 

178. Our provisional view is that the Applicant has not met the benefits test. On balance, 
we consider that, taking into account the size and nature of the Land and the 
interests being acquired, the Investment is unlikely to result in substantial and 
identifiable benefit to New Zealand. 

179. In this regard, we note the size of the Investment being up to a 68.3% interest in 
4,771 hectares which is a substantial area of existing dairy farms balanced against 
the benefits created by the Investment which largely result from the planting of 111 
hectares in apples. The key benefits include 

a) creation of 55 FTE (38 of which are seasonal non permanent roles); 

b) increased production of apples in the Canterbury region as well as a small 
increase in production of milk solids; 

c) export receipts of $13 million from the apple production; 

d) oversight and participation by New Zealanders and 

e) a reduction in nitrate leaching on the Farms resulting from the change to pivot 
irrigation. 

180. Overall, when examined together, we consider that the benefits resulting from the 
the investment are unlikely to be substantial and identifiable in the context of the 
acquisition of up to 68.3% interest in 4,771 hectares of existing farm land. 
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Provisional recommendation 

181. Our provisional recommendation is to decline consent, as while we consider that 
the investor test has been met, we do not consider the benefits test has been met. 

182. If you agree, we refer you to Attachment 1 to review the Proposed Decision 
(including consent conditions) , and to paragraphs 7 to 10 of the overview of this 
Assessment Report to record your decision. 

List of Attachments 

1. Proposed Decision 

2. Guidance for applying the Act 

3. Ownership of Rangitata Dairies Partnership & Rangitata Dairies GP 

4. Enforcement letter to the Applicant 

5. Other benefit factors 

6. Sensitive land details 

7. Good character 

8. Overview tables 

List of other documents in the Bundle 

A Application 

B. Investment Plan (Appendix 1 of the Application) 

C. Founding Partners Letter 
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ATTACHMENT 1 - DRAFT PUBLIC DECISION NOTICE 

Notice of Decision 
Case:201810160 

Decision Date 

[ ] 

Decision 

Consent is declined under the Overseas Investment Act 2005 to Mercury Agriculture Ltd 
Partnership to give effect to an overseas investment in sensitive land and significant 
business assets, being the acquisition of up to a 68.3% interest in Rangitata Dairies 
Limited Partnership and Rangitata GP Limited which has: 

• a freehold interest in approximately 519 hectares of land at 907 Arundei­
Rangitata road, Rangitata, Geraldine; and 

• a freehold interest in approximately 704.1969 hectares of land at 208 Lewis Road, 
Rangitata, Geraldine; and 

• a freehold interest in approximately 0.8498 hectares of land at 24 Taylor Street, 
Rang itata, Geraldine; and 

• a freehold interest in approximate ly 454.1339 hectares of land at 486 Seaward 
Road, Rangitata, Geraldine; and 

• a freehold interest in approximately 211.8009 hectares of land at 153 Rangitata 
I sland Road, Temuka; and 

• a freehold interest in approximately 144.2414 hectares of land at 397 Old Main 
South Road, hinds, Ashburton; and 

• a freehold interest in approx imately 544.1672 hectares of land at 469 Ea ling 
Road, Ealing, Ashburton; and 

• a freehold interest in approximately 313.2035 hectares of land at 500 Coldstream 
Road, Hines, Ashburton; and 

• a freehold interest in approximately 816.4275 hecta res of land at Ardgour Road, 
Bendigo, Cromwel l; and 

• a freehold interest in approxi mately 234.0012 hectares of land at 710 Arunde l 
Rang itata Road, Rangitata, Geraldine; and 

• a leasehold interest in approximately 12.5 hectares of land located at Rangitata­
Orari Bridge Highway; and 

• a leasehold interest in approximately 108 hectares of land located at 189 
Rangitata I sland Road, Temuka; and 

• a leasehold interest in approximately 2.0234 hecta res of land located at Old Main 
South Road, Ashburton; and 

• a leasehold interest in approx imately 317.4326 hectares of land at 551 Barford 
Road, Ashburton; and 

• a leasehold interest in approximately 172.7095 hecta res of land at 65 Anama 
Sta tion Road, Anama, Ashburton. 

Minister Sage and Associate Minister Clark were not satisfied that al l of t he criteria in 
section 16 of the Overseas I nvestment Act 2005 were met. 
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ATTACHMENT 2- GUIDANCE FOR APPLYING THE ACT 

1. The contract for this transaction was entered prior to the commencement of the 
Overseas Investment Amendment Act 2018 (Amendment Act), so the version of the 
Overseas Investment Act and the Overseas Investment Regulations in force 
immediately before its commencement continue to apply to this application as if the 
Amendment Act had not been enacted. 

2. Ministers must grant consent to this overseas investment if they are satisfied that all of 
the criteria in sections 16 and 18 of the Overseas Investment Act are met. They must 
decline to grant consent if they are not satisfied that all of the criteria in sections 16 and 
18 are met. Ministers must not take into account any criteria or factors other than those 
identified in sections 16, 17 and 18, and regulation 28 of the Overseas Investment 
Regulations. 

3. Where the criteria under sections 16 and 18 are the same, Ministers need only 
consider each criterion once. 

4. In the attached Report the Overseas Investment Office identifies each of the criteria 
and factors under sections 16, 17 and 18, and regulation 28 that Ministers are required 
to consider in this case. 

"Benefit to New Zealand criteria" 

5. In this case, section 16 requires Ministers to decide, among other things, whether they 
are satisfied in relation to the following "benefit to New Zealand" criteria: 

(a) the overseas investment will , or is likely to, benefit New Zealand (or any part of it 
or group of New Zealanders), as determined under section 17 (section 
16(1 )(e)(ii)) ; and 

(b) that benefit will be, or is likely to be, substantial and identifiable (section 
16(1 )(e)(iii)). 

6. The application of the benefit to New Zealand criteria involves the exercise of 
Ministerial judgement. The fact that responsibility for making this decision has been 
conferred on Ministers confirms that this is a high-level decision with significant policy 
content. That is also apparent from the language and content of the factors that must 
be considered, many of which require a high degree of evaluative judgement and are 
not capable of quantification or calculation. 

7. In applying the benefit to New Zealand criteria , Ministers are required to consider each 
of the factors in section 17(2), determine which of the factors are relevant to the 
investment, and have regard to the relevant section 17(2) factors. The relative 
importance to be given to each factor is a matter to be determined by Ministers. In 
particular, the Act does not require economic factors to be given more weight than non­
economic factors, or vice versa. It is a matter for you, in carrying out your overall 
evaluation, to decide what weight to give to each factor. 

8. The decision concerning whether the benefit to New Zealand, or any part of it or group 
of New Zealanders, is substantial and identifiable under section 16(1)(e)(iii), involves a 
collective assessment of the relevant factors. 
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Justice Miller's "with and without test" 

Economic factors 

9. The High Court in Tiroa E and Te Hape B Trusts v Chief Executive of Land Information 
[2012] NZHC 147 ("Tiroa E") requires the "economic benefit" factors in section 17(2)(a) 
to be assessed on the basis of a "counterfactual test". That is, Ministers must consider 
with respect to each section 17(2)(a) factor whether the overseas investment is likely to 
result in a benefit to New Zealand over and above any benefit that will or is likely to 
result even if the investment does not proceed. It is only the additional benefit from the 
overseas investment that is relevant when applying the "benefit to New Zealand" 
criteria. 

Non- economic factors 

10. Although the position is not free from doubt, the better view is that the same question­
will this benefit be achieved even if the overseas investment does not occur- should 
be asked in relation to the other "non-economic" factors listed in section 17(2)(b)-(e). 
The High Court judgment suggested28 that there could be a benefit in respect of the 
non-economic factors even if the same benefit would be achieved in the absence of the 
investment. But as the Court noted29, it is not easy to see how a benefit that will 
happen anyway could be regarded as substantial for the purposes of 
section 16(1)(e)(iii). We consider that Ministers should not treat benefits that are likely 
to be achieved in any event as contributing to the "substantial and identifiable benefit" 
criterion. 

Regulation 28 factors 

11 . With regard to the factors in regulation 28 of the Overseas Investment Regulations 
2005, Miller J noted that: 

The criteria listed in reg 28 deal, for the most part, with benefits that only an 
overseas buyer could provide or what may be loosely described as strategic 
considerations, so they do not require a counterfactual analysis.30 

12. Many of the factors in regulation 28 are incapable of having a counterfactual analysis 
applied to them. However, as recognised by Miller J, there are some factors that may 
require a counterfactual analysis. The Overseas Investment Office has applied a 
counterfactual analysis where appropriate. 

"Rural Land" Directive 

13. The overseas investment involves the acquisition of 'rural land' being land that is non­
urban and over 5 hectares in size (excluding any associated land) but excludes 'forest 
land'. Therefore, in accordance with directions from Ministers, we have treated the 
following factors as being of high relative importance:31 

(a) the "jobs" factor (section 17(2)(a)(i)); 

(b) the "new technology or business skills" factor (section 17(2)(a)(ii)); 

(c) the "increased exports receipts" factor (section 17(2)(a)(iii)); 

(d) the "increased processing of primary products" factor (section 17(2)(a)(vi)); and 

28 Tiroa E at [36]. 
29 Tiroa E at [38]. 
30 Tiroa E at [36). 
3 1 Ministerial Directive letter date 28 November 2017, paras 13-1 7. 
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(e) the "oversight and participation by New Zealanders" factor (regulation 280)). 

Conditions 

14. Conditions may be imposed on any consent that is granted, under section 25. As we 
have recommended that you decline consent to the overseas investment, we have not 
proposed any conditions of consent 

15. If you propose to grant consent, the Overseas Investment Office may propose 
conditions of consent which you may consider imposing. If, in the exercise of your 
discretion, you are satisfied that the criteria in section 16 are met, please advise the 
Overseas Investment Office so that conditions can be drafted and provided to the 
Applicant for comment before you make a final decision. 

Decision 

16. The decision that you are required to make should be based on information available to 
you that you consider is sufficiently reliable for that purpose. The information that the 
Overseas Investment Office has taken into account in making its recommendation is 
summarised in the attached Report. 

17. If you propose to disagree with the decision of the other Minister, you should discuss 
your proposed decision with the Overseas Investment Office and the other Minister. 

18. If, in the exercise of your discretion, you are satisfied that the criteria in section 16 are 
met, please inform the Overseas Investment Office. We will then request a statutory 
declaration from the applicant regarding the truth and correctness of the application 
and material supplied in subsequent correspondence. We will also prepare a report 
including a proposed notice of decision and proposed consent conditions for your 
consideration. 

19. If required, staff from the Overseas Investment Office are available to brief you on the 
Office's recommendations. 

Good character criterion 

20. Section 16(1 )(c) of the Act requires that Ministers be satisfied that the relevant 
overseas person or, (if that person is not an individual) all the individuals with control of 
the relevant overseas persons are of good character. 

21 . The term "good character" is not defined in the Act. The majority of the Select 
Committee reporting back on the Bill in 2005 confirmed that the "good character" test 
was needed as it is important to ensure that all persons investing in New Zealand are 
people unlikely to act inappropriately and bring New Zealand into disrepute. 

22. When undertaking the good character assessment, Ministers must be satisfied that the 
character of all the individuals with control of the relevant overseas person is sufficient 
so that they should be granted the privilege of owning or controlling sensitive New 
Zealand assets. 

23. The good character test is applicable to individuals, not entities such as body 
corporates. However, where the investment is to be carried out by a body corporate, 
the character of the relevant individuals who control the body corporate will need to be 
considered. Where an offence or contravention is committed by a person to which an 
individual had a 25% or more ownership or control interest, this is a mandatory 
consideration. Where the individual's interest in the person is less than this, there 
generally must be other grounds to reasonably infer participation by the individual in 
the alleged wrongdoing. 
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24. Section 19(1) of the Act states that the following factors must be taken into account 
(without limitation) in assessing whether or not a person is of good character: 

(a) offences or contraventions of the law by the person, or by any person in which 
the individual has, or had at the time of the offence or contravention, a 25% or 
more ownership or control interest (whether convicted or not): 

(b) any other matter that reflects adversely on the person's fitness to have the 
particular overseas investment. 

25. All relevant matters must be weighted up before making a decision that an individual is 
of good character. If the decision-maker wishes to rely on a matter to which the 
applicant has not had an opportunity to respond, then such an opportunity to respond 
needs to be given to the applicant. 

26. How much weight should be given to a particular matter depends on a number of 
factors, including how closely linked the particular matter is with the investment being 
made. While submissions on weighting given by the relevant overseas person or 
individual with control may be considered, the ultimate decision as to the weighting to 
be given to relevant matters is for the decision-makers. 

27. Matters which might be relevant include: 

(a) Credible allegations of offending or contraventions of the law (assessing whether 
the allegation is sufficiently linked to an individual with control or relevant 
overseas person); 

(b) Investigations, prosecutions or other enforcement action by regulatory or 
professional bodies; 

(c) Track record in New Zealand. 

28. Matters which are unlikely to be relevant include: 

(a) Adverse information that does not relate to an individual with control (for 
example, offences or contraventions by a relevant overseas person which 
occurred before the particular individual became involved with the relevant 
overseas person); 

(b) Where the decision maker is satisfied that allegations about a relevant overseas 
person or individual with control have been fully investigated by the relevant 
regulatory or other authority and the person or individual has been cleared of any 
wrongdoing; 

(c) Adverse information that does not impact on the character of a relevant overseas 
person or individual with control. 

29. Briefly, some of the things we consider when weighing up "good character" include: 

(a) connection to the Individuals with Control (IWCs) or Relevant Overseas Person 
(ROP): we assess the level of control between any of the IWCs of the ROP and 
the particular matter. For example, a breach of safety rules by an employee of 
subsidiary company where the company was fined would likely have a low (or 
no) connection with an IWC who an executive director of the parent company 
was, whereas an executive decision by a company to illegally collude with a 
competitor would likely have a high connection with that IWC. 

(b) relevance to this investment: we assess how relevant the particular matter is to 
the nature of this particular investment. For example, a dangerous driving 
conviction by an IWC would have low relevance in connection with the 
acquisition of a dairy farm, whereas a conviction for discharging farm effluent into 
a waterway would have a high relevance to the acquisition of a dairy farm. 
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(c) what actions, if any, were taken to remedy the situation and reduce the chances 
of it reoccurring. 

30. The onus is on the applicants to satisfy the decision maker that all the individuals with 
control are of good character. 

31. If the decision maker has doubts about the character of an individual with control which 
result in it not being satisfied that the test for good character has been met, then the 
application for consent must be declined. 
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ATTACHMENT 4 -ENFORCEMENT LETTER TO THE APPLICANT 

I•W 9;f1 f;}i I ~W fi i; I§ ~i I•] 3 3 '3 J 

our Rer: 201810197 

18 l"'arch 2019 

land Information 
NP.W Zealand 
•:11\l t<C n.'\"\U 

Overs~ Iml~hll'llnl ONlce 
Radla New zeal1111d Haus I! 
1SS TllP Tl!ll B(t 
PO DoX 550 1 

Wel tington 6 145 
t le'll zealand 
-+64 .. '160 0110 
WI~ ~1.11nz . go~t . nz 

susie.kilty@b uddlefindlay.com/hannah.lee@buddlefindlay.com 

BY EMAIL 

Attention: Su1:ie Kilty/ Hannah Lee 

Dear Sus ie/Hannah 

Mercury Agriculture limited Partnership - acquisition of interest in 
Rangitata Dairies limited Partnership and Rangitata GP limited 

1. Tha nk you for your letter of 10 December 2018 which we have now had 
an opportunity to con~ider. 

2 . Having reviewed the information provided, we advise that we do not 
agree with ·l"'ercuty 's submission as to the interpretation of s 6(4)(c) of 
the Overseas Investment Act (the Act). 

API>Iication of s 6(4)(c) to of the Overseas Investment Act 2005 to 
the Tranche 1 transaction 

3. In your 10 December letter you stated P.1ercury's position is that the 
Tranche 1 tra nsaction does not fa ll within s 6(4)(c) of the Act (and 
therefore did not require consent) for the following reasons : 

(a) section s 6(4)(c) refers to the right to exercise or control the 
exercise of... voting power rather than negative control and veto; 

(b) l-1e rcury doeG not have any right or ability to direct other 
sha reholders at a meeting of Rangitata GP on how to vote; and 

(c) requiri11g a Minority Holder to be patt of an approval is not 
equivalent to controlling how other shareholders exercise their 
votes. l"'ercuty does not control the exercise of the remaining 
75.1% of the voting power at a meeting of Rangitata GP 
shareholders and therefore does not have a controlling voice in 
respect of key decisions. 

4 . Having reviewed the infot·mation provided, we advise that we do not 
agree with Mercury 's s ubmission on this point. 

s. The Act clearly requires consent to be sought when a n overseas person 
obtains a certain level of control over a significant business asset a nd/ or 
sens itive JaneL 

6. In our view a court is likely to fin d the interpretation argued for by 
l-1ercUty is, in the context of the Act, too narrow and is inconsistent with 
the purpose of the Act, namely the acknowledgment that it is a privilege 
for overseas persons to own or control s ensitive New Zealand assets. 
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7. In our view the Tranche 1 inve!;tment mo!;t likely resulted in both an 
oven:;eac investment in Gignificant buciness and an overcea!; inveGtment 
in sensitive land. 

a. The Tranche 1 invectment gave Mercuty a level of control beyond its 
24.9% ownen;hip interest, and a level of control over voting outcome!l 
we say the Act requires concent for. At the same t ime Mercuty acquired 
its approximately 24.9% interest in Rangitata and Rangitata GP, it 
acquired the ability to control the outcome of all decisionG on Reserved 
matters as cet out in !>chedule 3 of the Shareholder!> Agreement. In 
pa1ticular as f\.1inority Holder, through the requirement that it mu!lt form 
pa1t of the 75.1% majority for any Reserved matterc to pass, it acquired 
the ability to control the outcome of any vote on key matter& which are 
at the hea1t of the management of the cignificant busineS!l a&set&, 
including approval of the budget and bucineDs plan for the Group each 
year and milk supply contractD in excess of $100,000. 

9. We reject 1'-lercuty'& argument that it does not have control for s 6(4)(c) 
purposes because it does not have the power to direct others on how to 
vote - MercUiy doe.!; not need to have this power as they have an 
outright veto power on key matters. 

Division of the Transaction into two Tranches 

10. In addition to our view that the Tranche 1 t rancaction gave Mercury a 
level of control beyond its 24.9% ownership interest, \Ne have concerns 
about the manner in which Mercuty chose to ctructure this invectment . 
1Nhile l\1ercwy's acquisiti.on of the shares was structured aD two 
investmentD, our view is that it wa5 treated by the partieD and in 
particular Mercllly as (and in fact is) one tran&action in substance as: 

(a) The tran:;action~ were provided for at the same time and within the 
same agreement; 

(b) It appearD the t1igger for and rationale behind the two inve:;tmentc 
waG the same - namely the lowering of Rangitata'n debt to BNZ 
and acquicition of fund ing in an environment where BNZ (and likely 
other banks) were re~tricting lending; 1 

(c) The Sub:;cription Agreement it:;elf explain:; t-1ercury (as the 
Sub:;criber) had agreed to inve!;t in Rangitata and Rangitata GP. It 
definec "Tran!;action" as the "Sub:;criber's subscription for the 
Rangitata Jntere!;tG and the Sub:;cription Share~ pursuant to the 
term:; of th i.:; Agreement." There is no division between the two 
investmentn; and 

(d) Whilst the payment:; by f\.1ercury in relation to each Tranche were 
directed to separate matter:;, they were all broadly directed to 
repaying debt by Rangitata. 

11 . We could not identify any commercial explanation for the splitting of the 
transaction into two Tranche& rather than seeking consent for the entire 
transaction at one time. 

1 fnveslm enl F1an, flppenr:llx 1 ol Applftallon loo Tranche Two consent, ll J - [20). 

2 
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ATTACHMENT 5- OTHER BENEFIT FACTORS 

1. The table below lists other factors in the Act and regulations for assessing the benefit 
of overseas investments. 

2. We considered that the factors below were either not relevant to the Investment, or the 
benefit to New Zealand was not likely or sufficient to be relied on for purposes of our 
assessment. 

Factor Reason not relevant or insufficient 
The Applicant considers that the grant of consent to this 

New technology or business skills- investment may lead to the introduction of new technology 
s17(2)(a)(ii) and business skills, due to its new association with Auvil 
(high relative importance factor) Fruit. As the Applicant does not detail any specific 

introductions, this factor is not met. 
Additional investment for development The Applicant considers that the subscription price paid by 
purposes - s17(2)(a)(v) the Applicant should be considered additional investment for 

development purposes. This subscription price will be used 
partially to pay down debt, while the rest will be used to fund 
the Applicant's planned developments. While we 
acknowledge th is money will be introduced into New 
Zealand, it is not separate from the acquisition price for the 
investment. It is not therefore "additional" investment as 
required by this factor. 

Indigenous vegetationlfauna -
DOC did not identify any significant areas or habitats on the 
properties but suggested the applicant maintain waterway 

s17(2)(b) 
fencing and tidy some marginal strips on the properties. 

Trout, salmon, wildlife and game- DOC did not identify any significant areas of trout, salmon, 
s17(2)(c) wildlife or game on the properties. 

The Applicant contacted Heritage New Zealand who 
proposed, if consent was granted, conditions that the 
Applicant be aware of the Heritage New Zealand Pouhere 
Taonga Act 2014 and consult with Ngai Tahuin relation to 

Historic heritage- 17(2)(d) the presence, significance and protection measures for 
Maori heritage values. Should the Ministers disagree with 
our recommendation to decline consent, conditions 
requiring consultation with Ngai Tahu and reasonable 
protection measures could be imposed on the Applicant. 

While the Applicant 's property contains special land, the 
Offer to sell seabedlforeshorelriverbed special land offer back provisions are not triggered as the 
to the Crown- s17(2)(f) registered owner of the special land is not changing as a 

result of this transaction. 

Key person in a key industry - reg 
The relevant overseas persons are not key persons in key 
industries which New Zealand would benefit from having 

28(b) improved relations with. 
Affect image, trade or international This Investment is unlikely to not affect New Zealand's 
relations -reg 28(c) image, trade or international relations . 

Owner to undertake other significant 
Dairies Group will be undertaking investment as a result of 
the Investment, however this has been considered 

investment- reg 28(d) 
elsewhere under other benefit factors. 

Previous investments- reg 28(e) 
This factor is not relevant due to the structure of the 
proposed acquisition of the Investment. 
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Factor Reason not relevant or insufficient 
The Applicant claims that the Investment aligns with the 

Advance significant government Government's aim for a sustainable future as well as the 
Ministerial Directive Letter. Neither of these are a significant 

policy or strategy - reg 28(f) 
Government policy or strategy and we do not consider the 
Investment aligns with any other significant Government 
policy or strategy. 

Enhance the viability of other The Applicant does not have other investments this 
investments - r28(g) Investment will enhance the viability of. 

Strategically important infrastructure- The Investment will not assist New Zealand to maintain 
reg 28(h) control of strategically important infrastructure. 

Economic interests - reg 28(i) 
This investment will not affect New Zealand's economic 
interests. 
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ATTACHMENT 6- SENSITIVE LAND DETAILS 

1. Rangitata One 

Address 907 Arundei-Rangitata Road, Rangitata, Geraldine 7992 
Approximate 

519 hectares Area 
CB23F/1228 

Record(s) of 
CB454/175 
CB331/77 Title 
Part of 601960 
Part of 743102 
Non-urban land greater than 5 hectares 

Sensitivity SQecialland-bed of Rangitata River 

2. Rangitata Two 

Address 208 Lewis Road, Rangitata, Geraldine 7992 
Approximate 

704.1969 hectares Area 
CB27F/83: Section 33 Reserve 349 
CB27F/84:RS 36066 
CB27F/85:RS 35932 
CB759/11 : Lot 1 and Lot 3 DP 19835 
CB8B/714: Part Lot 2 DP 19835 

Record(s) of CB10K/1336:RS 39909 
Title CB16A/961: Part RS 22497 

CBSC/386: Lot 1 DP 24316 
601961 :Lot 3 DP459906 and Lot 1-2 DP13504 
CB37/59: Part RS 22482 
CB20F/882: RS 23927 
CB60/90: Section 29160 Block Ill Geraldine Survey District 
Non-urban land greater than 5 hectares 

Sensitivity SQecial land-bed of Rangitata River 

3. Rangitata Residential Farm Houses 

Address 24 Taylor Street, Rangitata, Geraldine, 7992 
Approxima 

0.8498 hectares 
te Area: 
Record(s) 

CB656/45 
of Title 

Sensitivity None 
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4. Mowata 

Address 486 Seaward Road, Rangitata, Geraldine 7992 
Approxima 

454.1339 hectares 
te Area 

Record(s) 664167 
of Title CB13A/616 

Sensitivity 
Non-urban land greater than 5 hectares 
Adjoins s37 land 

5. Makaiwai 

Address 153 Rangitata Island Road, Temuka 7986 
Approxima 

211.8009 hectares 
te Area 

Record(s) CB26B/866 
of Title CB25K/904 

Non-urban land greater than 5 hectares 
Includes land that is held for conservation purposes under the 

Sensitivity Conservation Act 1987 
SQecial land-bed of Rangitata River 

6. Shelbron 

Address 397 Old Main Road South, Hinds, Ashburton 7773 

Approxima 
144.2414 hectares 

te Area 

Record(s) CB37B/495 
of Title CB33N854 

Sensitivity 
Non-urban land greater than 5 hectares 

7. Longstream 

Address 469 Ealing Road, Ealing, Ashburton 7773 
Approxima 

544.1672 hectares te Area 
CB3A/735 

Record(s) 
CB44A/871 
CB44N872 

of Title 
79835 

Sensitivity Non-urban land greater than 5 hectares 

Case 201810160- Page 49 

RE
LE

AS
ED

 U
NDER

 T
HE 

OFF
IC

IA
L I

NFO
RM

AT
IO

N A
CT



8. Clonmel 

Address 500 Goldstream Road, Hines, Ashburton 7773 
Approxima 313.2035 hectares 
te Area 

Record(s) 
CB32B/1225 
CB17K/632 

of Title 
CB21 F/917 

Sensitivity Non-urban land greater than 5 hectares 

9. Bendigo 

Address Ardgour Road, Bendigo, Cromwell 9383 
Approxima 

816.4275 
te Area 
Record(s) 371457 
of Title 621996 

Sensitivity Non-urban land greater than 5 hectares 

10. McNab 

Address 710 Arundel Rangitata Road, Rangitata, Geraldine 7992 
Approximat 234.0012 hectares e Area 

700299 
Record(s) 729092 
of Title 839485 

729091 
Sensitivity Non-urban land greater than 5 hectares 

LEASED LAND 

11 . Rangitata-Orari Bridge Highway 

Record(s) of CB60/90 
Title 

Approximate 12.5 hectares 
area leased 

Leased from Timaru District Council 

Sensitivity Non-urban land greater than 5 hectares 
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12. 189 Rangitata Island Road, Temuka 7986 

Record(s) of CB24B/1179 
Title 

CB24B/1181 

CB3A/791 

Approximate 1 08 hectares 
area leased 

Leased from Strath Isle Farms Limited 

Sensitivity Non-urban land greater than 5 hectares and adjoins land held for 
conservation purposes. 

SQecialland: bed of the Rangitata river 

Known as Makaiwai:Stoddart Lease 

13. Old Main South Road 

Record(s) of NZG1874 P35 
Title 

Approximate 2.0234 hectares 
area leased 

Leased from Ashburton District Council 

Sensitivity Includes land that a district plan or proposed district plan under the 
Resource Management Act 1991 provides is to be used as a reserve, 
public park, for recreation purposes, or as an open space (reserve for 
Gravel Pit) 

Known as Shelbron Lease 

14. 551 Barford Road, Ashburton 

Record(s) of 666111 
Title 

702294 

Approximate 317.4326 hectares 
area leased 

Leased from Hackthorne Farm Limited 

Sensitivity Non-urban land greater than 5 hectares 

SQecial land: bed of the Hinds river 

Known as Tait Lease 
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15. 65 Anama Station Road, Anama, Ashburton 

Record(s) of CB 78/1298 
Title CB 7A/84 

Approximate 172.7095 
area leased 

Leased from Cerf Farming Company Limited 

Sensitivity Non-urban land greater than 5 hectares 
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ATTACHMENT 7- GOOD CHARACTER SEARCHES AND ANALYSIS 

The 010 undertook an open-source search of the relevant overseas persons (ROPs) and individuals with control (IWCs). 

The searches of the International Consortium of Investigative Journalists (ICIJ) database, United Nations Security Council (UNSC) Terrorist 
Entities List, and Interpol Red Notice List did not produce any relevant results. 

Two of the things we consider when weighing up 'good character' include: 

• connection to the Individuals with Control (IWCs) or Relevant Overseas Person (ROP): we assess the level of control between 
any of the IWCs of the ROP and the particular matter. For example, a breach of safety rules by an employee of subsidiary company 
where the company was fined would likely have a low (or no) connection with an IWC who an executive director of the parent 
company was, whereas an executive decision by a company to illegally collude with a competitor would likely have a high 
connection with that IWC. 

• relevance to this investment: we assess how relevant the particular matter is to the nature of this particular investment. For 
example, a dangerous driving conviction by an IWC would have low relevance in connection with the acquisition of a dairy farm, 
whereas a conviction for discharging farm effluent into a waterway would have a high relevance to the acquisition of a dairy farm. 

When making our assessment of character we also look at: 

• How reliable is the allegation? For example a conviction would be a highly reliable, whereas a report in a tabloid newspaper or an 
internet forum would be less reliable. 

• Is the explanation provided by the Applicant persuasive? Is it internally consistent and does it adequately address the concerns? 

• Is there a pattern of similar allegations or offences? Do common themes emerge? 

• How serious is the allegation? What actions, if any, were taken to remedy the situation and reduce the chances of it reoccurring? 

The table below summarises the various allegations. For full details of the allegations, responses and our assessment, please refer to the pages 
following the table. 

Our assessment of the connection to the IWCs is shown as the first coloured bar on the table. 

Our assessment of the relevance to this investment is shown as the second coloured bar on the table. 

Our ultimate assessment of the risk of each matter is shown as the third coloured bar on the table. 
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