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Hello ,

Thanks for your email.

We’ve had a close look at the additional information. I’d be happy to talk, but my comments
below are a reasonably complete summary of our views.

The starting point remains that an easement is an exempted interest. However, it must be an
easement in substance.

I can’t say whether that will be the case here. It may well be, but we’re concerned that the
intensive nature of the land use means that the interest being acquired might in fact be
something else. The solar farm would clearly be the dominant use of the land, largely (but not
entirely) to the exclusion of the owner’s enjoyment of the property. Contrast this with a wind
farm, where the owner’s use can largely continue unimpeded.

I also wonder whether an easement would genuinely be the investor’s preferred form of tenure,
or whether the use of an easement is being influenced by the advantages of that interest under
the Overseas Investment Act. While that might be a valid reason to explore the use of an
easement, the safer course might be to seek consent for a lease or outright ownership.

Pedro Morgan
Lead Advisor
Overseas Investment Office

pmorgan@linz.govt.nz | DDI +64 4 460 2785 | MOB +64 21 476 514

Wellington Office, Level 7, Radio New Zealand House, 155 The Terrace
PO Box 5501, Wellington 6145, New Zealand
www.linz.govt.nz | data.linz.govt.nz

From: 
Sent: Monday, 1 November 2021 10:25 a.m.
To: Pedro Morgan <pmorgan@linz.govt.nz>
Cc: Bede Maher 
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We look forward to hearing from you.
 
Ngā mihi
 

 

                
 

From: OIO_Enquiries_Advisors <OIOEnquiriesAdvisors@linz.govt.nz> 
Sent: Wednesday, 13 October 2021 2:05 PM
To: 
Cc: 
Subject: RE: 
 
Kia ora
 
Please see the following from the Principal advisors:
 
As you rightly note, easements are an exempted interest and the acquisition of an easement does not
require consent (unless the consideration for the easement exceeds $100m, in which case an SBA consent
may be required under s13(1)(c) of the Act). However, care is needed to ensure that the easements are
genuinely easements, and not merely a label placed on an arrangement that is, in substance, a lease. In that
case, the interest wouldn’t be an easement and consent would be required.
 
We have previously considered the status of wind farms and been satisfied that the easement arrangements
entered into in those cases were genuinely easements. In those cases, we identified small areas (like
buildings and locked compounds) which we considered the grantee may have exclusive possession of.
However, the areas concerned were well below the area thresholds in schedule 1 and so we didn’t need to
resolve the status of those areas. We were also satisfied that the land owner genuinely retained access to
the property. Note that in other cases (for example, involving profits-a-prendre) we’ve not been satisfied
that land owners genuinely retained access, and considered that those transactions required consent.
 
We’re not aware of anything in particular that means that a similar analysis couldn’t apply to solar farms.
They key is to ensure that the easements are genuinely easements.
 
Please contact Pedro Morgan if you’d like to discuss this transaction in more detail, but note that we’ll be
unable to definitively tell you whether or not such a transaction will require consent or not.
 
Please note that the above should be considered general guidance as the office is not in a position to
provide legal advice.
Ngā mihi nui,
Mia Karalus
Operations Advisor
Overseas Investment Office
 
 

oioenquiriesadvisors@linz.govt.nz | DDI 04 471 6519 
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From:  
Sent: Tuesday, 5 October 2021 12:40 p.m.
To: OIO_Enquiries_Advisors <OIOEnquiriesAdvisors@linz.govt.nz>
Cc:  Pedro Morgan
<pmorgan@linz.govt.nz>
Subject: RE: 
 
Thanks Mia.
 
We look forward to hearing.
 
Kind regards

 

           
 

From: OIO_Enquiries_Advisors <OIOEnquiriesAdvisors@linz.govt.nz> 
Sent: Tuesday, 5 October 2021 12:04 PM
To
Cc: ; Pedro Morgan
<pmorgan@linz.govt.nz>
Subject: RE: 
 
Kia ora 
 
Thank you for contacting the Overseas Investment Office.
 
Your query has been escalated to the Principal advisors for comment.
We will be in touch as soon as practicable.
Thank you for your patience.
Ngā mihi nui,
Mia Karalus
Operations Advisor
Overseas Investment Office
 
 

oioenquiriesadvisors@linz.govt.nz | DDI 04 471 6519 
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From:  
Sent: Tuesday, 5 October 2021 8:09 a.m.
To: Pedro Morgan <pmorgan@linz.govt.nz>
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