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Appeal

The appellant appealed against a judgment of tge Bourt reported at [1995] 3 NZLR 236 dischargincaveat and
awarding damages for wrongful entry of the caveat.

Appellant in person.
Robert Chambers QC and Peter Langdon for therésgiondents.

The judgment of the Court was delivered by Blanchad J.

BLANCHARD J

: Mr Cotton appeals against the judgment of Badkerow reported at [1995] 3 NZLR 236, in which thelge (a) dis-
missed Mr Cotton's claims against his neighboursKkbgh and his wife Miss Langdon (the first respemts), for a
disputed boundary strip; (b) determined that Mrt@wothad wrongfully lodged a caveat against the fespondents'
titte under the Land Transfer Act 1952; and (c)esedl Mr Cotton to pay certain solicitor and clieasts of the first
respondents relating to the caveat "as damages aridis of the [Land Transfer] Act".

Mr Cotton owns 20 Kingsley Street, Westmere, Auglllan which he has his residence. The first respatsdwvere the
owners of 16 and 18 Kingsley Street, a larger ptgpatil recently in one certificate of title, avhich there were two
houses. They occupied 18 Kingsley Street.

In 1939 both parcels of land had been compulsbribught under the Land Transfer Act pursuant toLtlved Transfer
(Compulsory Registration of Titles) Act 1924. Liatibns as to title were removed but the certifisatititle for both
properties remained limited as to parcels. Thatninteat the titles were not guaranteed as to ftsition, area or
boundaries. In 1939 and until recent years a thidket hedge ran between 18 and 20 Kingsley Stfestording to Mr
Cotton's evidence it was some 2 m wide. For prakgarposes it had been the dividing line betwéenproperties
since long before the parties acquired them (Kdagigdon in 1978 and Cotton in 1981).

In 1987, in circumstances much debated beforeutigeland again before this Court, the rear hati@hedge was cut
down and the stumps removed by Mr Cotton who regglacwith a fence. Mr Cotton says that he did & the
agreement of the first respondents and that theferee was erected on the same line as the middte diedge,
which Mr Cotton says is the true boundary. The fiespondents, however, contend that the fencenatalseing put on
the same line and was inside their property; they raised objection with Mr Cotton; that, in thebsence, his work-
men then proceeded to angle the fence rather ma@rds Kingsley Street (but still commencing onlthek boundary
from a point a metre inside 18 Kingsley Street)that the entire length of fencing was erected iwitheir land. The
first respondents explained that they did not afteds ask for the fence to be moved back to wiegt tegarded as the
true boundary (the old hedge line) because thesféad already been built and it would have beeemrsipe for Mr
Cotton to move. Also, they were anxious to havbild proof fence at all times (they had young cléldand Mr Cot-
ton had already installed a swimming pool at ttee of his property before the hedge was removedtlagy were try-
ing to preserve good neighbourly relations.



In 1991 the rest of the hedge was removed andlaefufence erected from the end of the 1987 femd¢ke road bound-
ary. Once more, it was Mr Cotton who had the warkealbut the first respondents, though they say Werg unhappy
about the position of this second portion of thaecks raised no objection; indeed, Mr Keogh conteldisome labour.
However, the same argument exists about whetharetvesection of fence is built on or about the redohe of the
former hedge.

In 1993 the first respondents decided to procedid avilevelopment of their property intending tocegethird dwelling
across the rear of the property (with access offiathgide of 16 Kingsley Street). Title to the thidwellings was to be
by way of cross-leases. The first step was to olgaiordinary certificate of title for 16 and 181sley Street ie with-
out a parcels limitation. This had to be done efopss-leases could be created and compositeditkained.

There needed to be a survey to define the boursddrieas carried out by the first respondentsieymr without Mr
Cotton's knowledge and a plan lodged for depoghénAuckland Land Registry Office. The plan inaddas part of
the first respondents' property a strip on Mr Qutide of the fence. This strip, the piece ofllemdispute, is 1 m
wide at the rear of the properties, narrowing &60n at the road frontage. It has an area of 35Th&.fence is depict-
ed on the plan. Also shown was the position ofvméous buildings adjacent to the common boundslryCotton's
garden shed was shown encroaching 0.67 m intardtedspondents' land and there was a similaroaietiment of the
soffit of a recently built addition to Mr Cottorf®use.

The first Mr Cotton knew of the plan was when heeieed a notice from the District Land Registraviathg him that
an ordinary certificate of title would be issuedanour of the first respondents in respect oflémel shown in the plan
unless a caveat in form R in the Second Scheduteetband Transfer Act was lodged "forbidding taeng" on or be-
fore 13 October 1993: see s 205(3).

Mr Cotton did cause such a caveat to be lodged. Biike an ordinary caveat (in form N) forbiddiregistration of a
dealing (s 137), a caveat in form R is deemedpsdafter three months from lodgement unless theatar has within
that time taken proceedings in a Court of compgtergdiction to establish title to the estate mterest specified in the
caveat and has given written notice thereof tdQistrict Land Registrar or has obtained from thghHCourt an order
or injunction restraining the Registrar from isguthe ordinary certificate of title: ss 144 and @&)5

Mr Cotton failed to preserve his form R caveat.rié& blames his former solicitors who, in reply, main that Mr
Cotton was aware of the position but was unwilimgneet the cost of bringing proceedings. (Thec&olis have been
joined as fourth defendants but Barker J was nteccapon to determine Mr Cotton's claims agaihsti.) In any
event, the form R caveat lapsed on January 1994.

On 8 June 1994, nearly five months after the calvadtlapsed and at a time when they must havedzstn to believe
that Mr Cotton was not pursuing his objection teittiplan, the first respondents entered into aer@gent to sell the
house on the front of 18 Kingsley Street (the diwglhearest to Mr Cotton's land and now known atsX) to Mr M J
Edgar, the second respondent. Settlement was to ooc22 July 1994 or five working days after netto the parties
of issue of the composite certificate of title flat 2, whichever was the later. It is as well &y st this point that Mr
Cotton accepts that Mr Edgar has acted in perfeatl daith at all times. He innocently walked intdiapute between
his vendors and their neighbour and has always Wékmg to abide by the decision of the Court.

The plan was deposited on 23 June 1994. On the daynthe Registrar issued an ordinary certificdtitle and, again
on the same day, it was cancelled and compodits titere issued for the two houses. An ordinariifezte of title
also issued for the remaining undivided one-thirdrs in 16 and 18 Kingsley Street, intended tcheebiasis for a third
composite certificate of title once the new buitglit the rear of the first respondents' property suficiently com-
plete. But on 3 August 1994, before settlement WittEdgar had taken place, a second caveat wagdbadg Mr Cot-
ton's behalf by his then solicitor. This stoppegistation of any transfer to Mr Edgar or otherlaea Although the
judgment in the High Court says that it was a chiretorm M, it was in fact in form N.

Barker J delivered his judgment in favour of thependents on 24 May 1995. He ordered the disclarte second
caveat. Mr Cotton did not seek its preservatiordpenthe hearing of this appeal.

Registration of purchaser since High Court judgment

The first respondents through their counsel hasegqa before this Court, without objection by Mr ©at an affidavit
updating events since Barker J's decision. Leawensarequired: R 36(2) of the Court of Appeal RUl®55. The affi-
davit reveals that Mr Cotton's form N caveat wasaeed from all three titles on 26 May 1995. Ondhene day Mr
Edgar registered his transfer and also a mortgapestbank. On 10 August a mortgage to the firspoadents' bank



was registered against both their remaining tifissCotton accepts that the banks, like Mr Edgarentaken their reg-
istered interests bona fide and for value.

These registrations having occurred, it has be@ogsible since 26 May 1995 for Mr Cotton's appealucceed so far
as it seeks an order for possession and an orckefing the certificates of title and directing ewmsurvey. Although at
the time of the High Court trial fully guaranteétes had already issued to the first respondént<Cotton was relying
upon the exception found in s 63(1)(d) of the Lanansfer Act. That permits an action for posseseiorecovery of
land in the case of:

... aperson deprived of or claiming any landuded in any grant or certificate of title of otHand
by misdescription of that other land, or of its hdaries, as against the registered proprietoreobth-
erland ...

but, now crucially, only where that registered pietor is not "a transferee or deriving from orahgh a transferee
thereof bona fide for value".

And there is also s 183(1):

183. No liability on bona fide purchaser or mortgagee- (1) Nothing in this Act shall be so interpretsito render
subject to action for recovery of damages, or fisgession, or to deprivation of the estate oréstean respect
of which he is registered as proprietor, any puseh@ar mortgagee bona fide for valuable considemadf land
under the provisions of this Act on the ground thiatvendor or mortgagor may have been registesguaprie-
tor through fraud or error, or under any void oidable instrument, or may have derived from or tigtoa per-
son registered as proprietor through fraud or emounder any void or voidable instrument, and thihether
the fraud or error consists in wrong descriptiotthef boundaries or of the parcels of any land tloervise how-
soever.

Mr Cotton was unable to point to any way in whiehdould now impeach the certificates of title. Migar has become
registered bona fide for value as proprietor ohe-third interest in the whole of 16-18 Kingsleye®t notwithstanding
that his leasehold interest relates only to thatfpmrtion of Kingsley Street. It seems that Mr ©©ot who is not a law-
yer and appeared for himself in this Court, did aygpreciate this point until it was discussed it at the hearing. It
is not possible to adjust the disputed boundamgasnst the first respondents without doing sogasnest Mr Edgar.

The fee simple cannot be partitioned because afetsteictions imposed by the district plan. Thugreif an in perso-
nam remedy had been available to Mr Cotton, itd@dmalt have involved a boundary adjustment. Morea¥er mortga-
gees' interests are also in the entire propertyaama@lso indefeasible.

[His Honour then reviewed the evidence and fadindings concerning the history of the hedge aredfémcing and
the proper line of the common boundary and procdg¢de

Having reviewed the evidence, we are not persutitBarker J was wrong to conclude that it wasljikhat the
hedge was on the boundary depicted on the depgsaed

Conversion of a limited title

However that may be, Mr Cotton had other hurdlesutonount even if he had proved that the fencingpis where the
middle of the hedge used to be. It is necessasithrsay something about the process of convestititte limited as to
parcels into an ordinary title. Someone surveyargilwhich is limited as to parcels must make a grattical calcula-
tion which relates the dimensions shown on thetéichtitle with the position of road alignments angy survey points
which have previously been established in conneatith nearby fully guaranteed titles. The surveyarst also take
into account other physical features (if any)hiftcalculation produces a surplus or a deficigheysurveyor must then
make an adjustment, usually on a pro rata basis.

In this case the surveying evidence was unanintmtstathematically the survey done for the firspandents was
correct. While the first respondents’ frontage éased by 0.05 m, Mr Cotton's frontage gained 0.0®uaghly in pro-
portion. The respective areas of the two propeitieeased by 8 m2 and 21 m2. The majority of ihatase in the

first respondents’ area resulted from a kink indtigtheastern boundary of 16 Kingsley Street ayiiom the earlier
surveys of properties on the other side of thandauy.



In this case the mathematical calculation placecctimmon boundary where it is now shown on the siggplan and
the certificates of title. But the surveyor mustaahdjust for any area which mathematically woalthithin the title
but which is in the occupation of another persosuoh circumstances and for such a period as te theprived a regis-
tered proprietor under a limited title of ownersbizhat area. In other words, any area the title/thich has been ac-
quired by an adverse possession which is stillinaat by someone other than the registered prapiignot to be
included in the ordinary certificate of title.

Section 199(1)(d) of the Land Transfer Act enstines a limited certificate of title does not prehagainst the title of
any person adversely in occupation of, and rightiehtitled to, land comprised in the certificafetite. And s 199(3)
provides:

3) Notwithstanding the provisions of section 64 oftAct, the issue of a limited certificate of tif any land
shall not stop the running of time under the Lirtiita Act 1950 in favour of any person in adversegassion of
that land at the time of the issue of the certiéicar in favour of any person claiming throughuoder him.

Section 16(3) of the 1924 Act, which was in fonael D39, was to the same effect.

Under the Limitation Act 1950, s 7(2), an actiomdg to be brought by a person to recover any &itet the expiration
of 12 years from the date on which the right ofactccrued to that person or to someone througimwiat person
claims. (Prior to the commencement of the Limitathct 1950 the position was governed by the Reap@rty Limita-
tion Act 1833 of the Imperial Parliament. The qi@asof which of those Acts should be taken to gowike situation
was discussed by Richmond J in Tong v Car Recamdits Ltd (1965) 1 NZCPR 587, 589. It was unnecggsade-
cide that point for it could not affect the outconfe¢he case. Nor can it do so here.)

If in any case there was an occupier in adversegasson when a certificate of title issued underAbt and that person
already had a fully matured possessory title so & "rightfully entitled to the land", the possesy title prevailed and
the limited title was void against that occupier:9sof the Land Transfer Act and see Hinde, McMwmdland Sim, In-
troduction to Land Law (2nd ed, 1986) para 2.08&t that time the adverse possession had not gaired and the
title was subject to a limitation, time could conié to run against the registered proprietor naiméiht limited title,
and after the requisite period of adverse possesstile by adverse possession could mature; @such title could
begin to mature where the possession began omlyafimited certificate of title had issued.

Where in this way a possessory title has maturedtza possession continues (by the person who r&etjthiat title or a
successor) it ought to be taken into account hyraeyor engaged in the work of converting the ladititle to an ordi-

nary title. The purpose of the Registrar's notiggder s 207), and the availability of the form Rezt proceeding, is to
alert any possessory owners to the danger thgedub an action permitted by s 63, their titleynh& lost and to ena-
ble them to take steps to ensure that the landpiedipy them is excluded from the fully guarantatel.

Proof of possessory title

The burden of proving a possessory title restherperson who claims it. What has to be prove@s$sdbed in a pas-
sage from Cooper J in McDonell v Giblin (1904) 221 660, 662:

"In order to dispossess the rightful owner the pss®n which is claimed to be adverse to his righist be sufficiently obvious to
give to such owner the means of knowledge that quen&on has entered into possession adverselg tidl@iand with the inten-
tion of making a title against him; it must be seifintly open and manifest that a man reasonabyBfakof his own interests
would, if living in the locality and passing thdatinent from time to time, by his observation hasasonably discovered that
some person had taken possession of the land."

Barker J rightly decided that Mr Cotton had nopsoved. The difficulty Mr Cotton faced was twofolErst, there was
the nature of the disputed strip, entirely covdrga hedge. It cannot be easy to go into adverssgssion of a hedge
with the purpose of depriving the former ownerité tto the land on which it is growing. Even iktklaimant has regu-
larly cut the outside of the hedge, including thie, tand there is no evidence of this here, thegssésn is unlikely to
meet the test enunciated by Cooper J. Nor canriébaily found in the case of a hedge that thetieg®wner has the
intention to give up possession, to allow somedse ia: Williams Brothers Direct Supply Ltd v Rafgd1958] 1 QB
159. As Cotton LJ said in Leigh v Jack (1879) 5[ER64, 274:

"In deciding whether there has been a discontineiafipossession the nature of the property muktdied at. | am of opinion
that there can be no discontinuance by absencsecfind enjoyment where the land is not capablsefind enjoyment.”



In the same case Bramwell LJ remarked at p 273 that

"...in order to defeat a title by dispossessirggformer owner, acts must be done which are wsistent with his enjoyment of the
soil for the purposes for which he intended toitise.".

What is sufficient will vary according to the fa@sd circumstances: see Buckinghamshire County €louiMoran
[1990] Ch 623.

Secondly, the unchallenged evidence was that i® B383f 16-20 Kingsley Street was in the ownerstfipnembers of
one family. John Greenhalgh had owned Kingsleyessmce the 1920s. His sister-in-law Khyla Gredgiaowned
16-18 Kingsley Street. They were the persons tonwhrespectively, the limited certificates of titbsued in February
1939. A brief of evidence of Mrs Windross, daughtedohn Greenhalgh, was admitted by consent. Stsenet cross-
examined. She described the "wide" hedge whichresmembered crawling through as a child (she was im0t 930).
She said that there was a very close family refatiqp between her father and her aunt; that herwsed to visit every
week to collect rent from tenants of 18 KingsleyeSt and to have a cup of tea with her brotherrasméamily; and that
her father would never have asserted ownershimaghér aunt to the middle of the hedge:

"It would have been completely out of charactemfiyrfather to have done that. He wouldn't havedeghof claiming additional
land from my aunt which was not lawfully his."

In other words, from Mrs Windross's observatioadmittedly that of a child, but she must have knovetl the charac-
ter of her father -- there is most unlikely to hde=n present in 1939 the requisite intent on dikief's part to make a
title to the hedge against her aunt.

Damages under s 146

Section 146 reads:

146. Person entering caveat without due cause liable fatamages-- (1) Any person lodging any caveat without
reasonable cause is liable to make to any persomuey have sustained damage thereby such compenaati
may be just.

2) Such compensation as aforesaid shall be recoverahteaction at law by the person who has sudiaiaenage
from the person who lodged the caveat.

If any compensation was properly awarded to ttst fespondents for the lodging of the second cahegparties are
agreed that the quantum should be fixed in accaeaiith the judgment below.

A person "claiming" to be entitled to an interestand may lodge a caveat in form N. It is not rsseey that the claim-
ant actually has the claimed interest.

This Court has very recently stated the conditidwcty must exist:

"The question is therefore whether the [caveatseo§gitors did have an honest belief based ororegtsle grounds that the [cavea-
tor] had a caveatable interest when they lodgeddlreat": Couchman v Taylor (Court of Appeal, Wegton, CA 172/95, 29
April 1996) atp 7.

In the present case the position was unusual fggpears that Mr Cotton's former solicitors toolbn themselves to
lodge the second caveat without having any expnsssiction from their client to do so. They wrateMr Cotton on
August 1994 saying:

"We should emphasise that we undertake no respbiysét all for the validity of the present caveatthat it is sustainable. We

also record that we have registered the caveationwn initiative to try and get you back into teme position you would have
been in if you had filed proceedings in the Higlu@do sustain the initial form R caveat."

Plainly, Mr Cotton adopted or ratified what theisidbrs had done; he took advantage of it and &teks to stop the
form N caveat lapsing under s 145. Plainly alse,dblicitors had real doubts about whether theistexk any reasona-
ble ground for lodging it. Barker J thought thatrénwas not. It was a second caveat for which tioe authorisation of
the High Court was needed under s 148:



148. No second caveat may be entered When any caveat in either of the forms herdioteeprovided has lapsed,
it shall not be lawful for the Registrar to receargy second caveat affecting the same land, estatgerest by
the same person, or in the same right and foraheeause, except by order of the High Court.

The forms of caveat referred to are forms M an@&éttion 205(6) states that the provisions of theilcespect of
caveats in form M are, with necessary modificati@ospply to caveats in form R. Thus s 148 appligee second
caveat affected the same land and was by the sarserp It was also, Barker J, held, "for the samese”, namely "to
stop the disputed strip being included in the fitlethe first defendants' land".

As the Judge recognised, the theoretical basithéocaveat had changed because in the time whathumasince the
form R caveat had lapsed the ordinary certificétiitle and composite certificates of title had sessively issued. Mr
Cotton's form R caveat did not directly assert sspasory title. Rather, it claimed that there wgzr@-existing bound-
ary" by which it seems to have been meant thafitsterespondents had agreed that the disputedieeleaged in his
ownership or that he had a possessory title. Thra fo caveat was expressed to be "by virtue of atroative trust”.
Presumably what was meant was that because aragyditie now existed the previous claim was tcebéorced by
means of such a trust. The Judge was correctrik that for the purposes of s 148 this was "inddumme right and for
the same cause". The prohibition in s 148 cannatvioéded by framing the second claim in a diffenaatnner when it
in fact relates to the same alleged right anddgéal for the same purpose.

To lodge a caveat in contravention of s 148 is priatie to do so without reasonable cause, bstalsio necessary to
look at whether the Court would, if asked, haveegipermission for a second caveat. In the preses, ©iowever, no
such permission is likely to have been forthcomig already mentioned, the solicitor who lodgeddheeat had his
doubts about it. So did Mr Cotton's new solicitdroawrote to the former solicitor saying that helimed to the view
that the allegation of "a constructive trust situatmay not be sustainable". Barker J commentetthimwas "a case
about adverse occupation; it has nothing to do thighlaw of trusts . . .". We agree with the Juttge on the facts of
this case there was nothing which could suppoergament for a constructive trust.

Permission to lodge a second caveat would not hage given had any application been made unde8.sClgpies of
the limited titles and the deposited plan wouldessarily have been exhibited, along with a calautadf the conse-
guences for Mr Cotton's property. The appropriagertd the mathematical calculations and adjustmeatdd have
been apparent.

Furthermore, a Court considering an applicationenrsd148 would surely have inquired into the natdrdhe occupan-
cy claimed by Mr Cotton to have existed since 1888 would have discovered that the 1 m strip inédtad been en-
tirely covered by a thick hedge.

A Court does not lightly consent to the lodgemdra second caveat. It is in the nature of an ineludg and the appli-
cant's claim is scrutinised carefully. It is unlikéhat the Court would have been impressed by Blitdh's claim to a
caveatable interest arising from adverse possesasidruthorised him to lodge a second caveat.diis N caveat
must be regarded as having been lodged withoubneste cause.

For these reasons the first respondents wereeshtdlcompensation under s 146 as awarded by tlgeJu

The appeal is dismissed with costs of $4500 tditberespondents together with reasonable traneélaccommodation
expenses of one counsel.Appeal dismissed.

Solicitor for the appellant: George Bogiatto (Aushkdl).

Solicitors for the first respondents: Langdon & @akapuna).



