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To:   Charlotte Connell, Manager Applications, Overseas Investment Office 

ASSESSMENT REPORT: James Fletcher Drive Asset Pty 
Ltd as trustee of the Logos James Fletcher Drive Asset 
Trust 

Date 14 August 2020 Classification IN CONFIDENCE: 
Commercially sensitive 

OIO reference 202000239 Priority High 

Action Sought 

 Decision Maker Action Suggested 
Deadline 

Charlotte Connell, Manager 
Applications, Overseas 
Investment Office 

1. Review the attached report and decide
whether to grant consent to the
application

2. Forward the report and attachments to
the Primary Assessor

14/08/2020 

LINZ Contacts 

Name Position Contact number First contact 
Charlotte Connell Manager Applications ☐

Solicitor ☒[ s 9(2)(g)(ii) ]
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Executive summary 

Logos James Fletcher Drive Asset Pty Ltd as trustee of the Logos James Fletcher 
Drive Asset Trust (the Applicant) seeks consent to acquire a freehold interest in 
approximately 17.1495 hectares of sensitive land situated at James Fletcher Drive 
and Savill Drive, Otahuhu, Auckland (the Property). The Applicant is also seeking 
consent to acquire significant business assets as the consideration for the Property 
is $188 million. 

Figure 1: The Property (highlighted in red) 
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Act 2020 and the transaction for which consent is required was also entered before 
commencement. Accordingly, the provisions introduced by the Overseas Investment 
(Urgent Measures) Amendment Act 2020, including the ‘national interest’ 
assessment, do not apply. 
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The section below sets out our discussion in relation to factors under which we 
consider the proposed investment is likely to result in benefit to New Zealand.   
Factors that we considered were either not relevant to the investment, or the benefit 
to New Zealand was not sufficient enough to be relied on, are discussed in 
Attachment 4.    

Job opportunities 

There are three key elements to this factor (s17(2)(a)(i) of the Act): 
• The "new job opportunities" must be new, or if existing jobs are being “retained", the existing jobs would or

might otherwise be lost if the investment does not proceed;
• The new job opportunities or retained jobs must be in New Zealand;
• The new job opportunities or retained jobs that are likely to result from the overseas investment must be

additional to those which are likely to occur without the overseas investment.

We consider that the Investment will likely result in new job opportunities that will be 
introduced in New Zealand. The Applicant will be seeking work force for the 
construction and management work required for their Proposed Development, and 
for management of the Property post-completion of the Proposed Development.  
The Applicant submits that new job opportunities will be created through: 

• the indirect employment of New Zealand based employees during the
construction of the Proposed Development; and

• the direct employment of additional New Zealand based staff to oversee the
Proposed Development and manage the completed development.

In addition, the Applicant submits that the Proposed Development is likely to create 
opportunities for employment, allowing local companies to retain existing staff. 
These opportunities would be by way of indirect jobs created by the Proposed 
Development will include the following roles: 

• consultants across a few areas, including traffic engineers, geotechnical
engineers, and civil engineers.

• head contractor for the Proposed Development.

• subcontractors across a few areas, including transport engineers, civil
engineers, and construction workers.

• suppliers for building construction materials.
The Applicant estimates that the Proposed Development will require 20 to 30 full-
time equivalent (FTE) professional consultants for the first six months, beginning 
March 2020. This will reduce to 10 FTE employees for the duration of the 
construction works, due to commence in the fourth quarter of 2020.  
The Applicant estimates that the Proposed Development is likely to sustain 200 FTE 
employees throughout the site activation14 and construction period. This is expected 
to commence in the third quarter of 2020 and will last approximately 12 months. 
The Applicant expects to have selected a lead contractor for the Proposed 
Development by September 2020. The Applicant has spent on consultants 
to date. 
In terms of the development of a management team, the Applicant anticipates that it 
will require an additional one to two FTE employees in New Zealand. Once the 

14 Preparation of a worksite for construction, including but not limited to assembly of personnel and installation of equipment. 
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Previous investments 

There are two key elements to this factor (reg28(e) of the Regulations): 
• The relevant overseas person must have previously undertaken investments;
• The previous investments must have been, or are, of benefit to New Zealand.

We consider that Reco Otago, a relevant overseas person, has previously 
undertaken investments which have been and are of benefit to New Zealand. As 
mentioned in paragraphs 28 and 29, Reco Otago is owned by GIC. GIC’s wholly-
owned subsidiary, Reco Aotearoa Private Limited (Reco Aotearoa) has previously 
undertaken investments which have been, or are, of benefit to New Zealand. 
In 2015, the OIO granted consent for Reco Otago to acquire significant business 
assets and sensitive land.17 Reco Otago acquired up to 100% of the shares in the 
following: 

• Albany Shopping Centre (No. 2) Limited and Albany Shopping Centre
Limited.

• Manukau City Centre Limited (Westfield Manukau);

• St Lukes Group (No. 2) Limited.18

• Riccarton Shopping Centre (1997) Limited.
At the time of the acquisition, the consideration that was attributed to 50% of the 
shares was $1 billion. This is significant capital that was introduced into New 
Zealand. 
The Applicant also mentions the previous investments undertaken by Reco 
Aotearoa. In January 2015, the OIO granted consent for Reco Aotearoa to acquire 
significant business assets, being an interest in the Air New Zealand Building and 
Fonterra Building at Fanshawe Street, Auckland.19 This acquisition was by way of 
joint venture with Goodman Nominee (NZ) Limited. The consideration for this 
acquisition was $157.6 million and this is significant capital that has been introduced 
into New Zealand. 
In December 2015, the OIO granted consent for Reco Aotearoa to acquire a 
leasehold interest in Wynyard Precinct No. 6 Limited which is sensitive land.20 The 
Applicant submits that this investment was realised in 2019. The benefits to New 
Zealand from this previous investment include the indirect creation of jobs for the 
development, consequential benefit of encouraging development in the Auckland 
central business district, and the partial oversight and participation in the investment 
by New Zealanders. 
We consider that Reco Otago, a relevant overseas person in this Investment, has 
previously undertaken investments that have been of benefit to New Zealand by 
introducing significant capital into New Zealand. While we recognise the benefits of 
previous investments undertaken by Reco Aotearoa, we do not consider Reco 
Aotearoa or its parent companies as relevant overseas persons in this Investment. 
We, therefore, give this benefit factor a ‘weak’ rating. 

17 Case 201420047. 
18 This is the property that is sensitive land. 
19 Case 201420078.  
20 Case 201510070. 
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Conclusion – benefits test 

In order for consent to be granted, the Applicant must demonstrate that the 
overseas investment will, or is likely to, benefit New Zealand (or any part of it or 
group of New Zealanders). 
We assessed the characteristics of the land and the nature of the interest being 
acquired (reflecting the proportional nature of the benefit test). Here the Applicant is 
acquiring a freehold interest in approximately 17.1495 hectares of land, to be 
developed into a high-quality industrial estate. 
After careful consideration of the application, we are satisfied that the Investment is 
likely to result in the benefits outlined in the table at paragraph 17 of the executive 
summary and Attachment 6. 
Our view is that the Applicant has met the benefits test. 

Recommendation 

Our recommendation is to grant consent, as we consider that the investor test and 
the benefits test have been met. 
If you agree, we refer you to Attachment 1 to review the Proposed Decision 
(including consent conditions), and to paragraphs 9 to 12 of this Assessment Report 
to record your decision.   

List of Attachments 

1. Proposed Decision
2. Guidance for applying the Act
3. Control Structure Diagram
4. Other Benefit Factors
5. Sensitive Land Details
6. Overview Tables

List of other documents in the Bundle 

A. Application
B. Investment Plan (Appendix 1 of the Application)
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We will give you written notice if we require you to dispose of 
the Land. After we have given you notice, you must: 

Value the Land: obtain and send us a copy of a market 
valuation of the Land from a New Zealand registered valuer. 

Within six weeks of the 
date of our notice. 

Market the Land: instruct a licensed real estate agent to 
actively market the Land for sale on the open market. 

Within six weeks of the 
date of our notice. 

Dispose of the Land: dispose of the Land to a third party who 
is not your associate.   

Within six months of our 
notice. 

Offer without reserve: if you have not disposed of the Land 
within six months of our notice, offer the Land for sale by 
auction or tender without a reserve price or minimum bid and 
dispose of the Land. 

Within nine months of our 
notice. 

Report to us about marketing: tell us in writing about 
marketing activities undertaken and offers received for the 
Land. 

By the last day of every 
March, June, September 
and December after our 
notice or at any other time 
we require. 

Report disposal to us: send us, in writing, evidence: 
(d) that you have disposed of the Land,
(e) of disposal (including copies of sale and purchase

agreements, settlement statements and titles
showing the purchaser as registered proprietor),

(f) the purchaser is not your associate.

Within one month after the 
Land has been disposed 
of. 
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Reporting conditions 

We need information from you about how your Investment Plan is tracking so we can monitor 
your progress against the Conditions and so we can measure the benefits you have brought 
to New Zealand through your investment.  
You must lodge an annual report.  It must: 

1. be sent to oiomonitoring@linz.govt.nz by these dates:
(a) Year one: 31 July 2021
(b) Year two: 31 July 2022
(c) Year three: 31 July 2023

2. contain information about:
(a) your progress in implementing the special conditions,
(b) details of any construction undertaken, permits applied for, or resource consents

granted (including copies of any resource consents obtained); and
(c) the amount of FTE(s) employed on the Land (whether temporary or ongoing),

their roles, and their salaries;
3. follow the format of the template annual report published on our website at

https://www.linz.govt.nz/overseas-investment/enforcement/how-we-take-action
4. If requested in writing by the OIO, the Consent Holder(s) must provide a written report

within 20 working days (or such other timeframe as specified) on any matter relating to
its compliance with:
(a) The representations and plans made or submitted in support of the application

and notified by the regulator as having been taken into account when the content
was granted or

(b) The conditions of this consent.
RELE

ASED U
NDER THE 

OFFIC
IAL I

NFORMATIO
N ACT 19

82



 Case 202000239 – Page 37 

ATTACHMENT 2 - GUIDANCE FOR APPLYING THE ACT 

1. You21 must grant consent to this overseas investment if you are satisfied that all of the
applicable criteria in the Overseas Investment Act 2005 (Act) and the Overseas
Investment Regulations 2005 (Regs) are met. You must decline to grant consent if you
are not satisfied that all of the applicable criteria are met. You must not take into
account any criteria or factors other than those identified as applying to this application
in the table below.

2. The type of application you are considering is an application under the Benefit to New
Zealand pathway.

3. The following table sets out the criteria and factors that apply to this application:

Pathway Criteria and factors (post-October 2018) 
Benefit only Investor test – s16(1)(a) and 16(2) 

and  
Benefit test – s16(1)(c)(ii) and 16A(1)(a) 
and 
Benefit factors – s17 and Reg 28 

4. The application for consent was received prior to commencement of the Overseas
Investment (Urgent Measures) Amendment Act 2020 and the transaction for which
consent is required was also entered before commencement. The version of the Act
and Regulations in force prior to 16 June 2020 therefore applies to this application. In
particular, the provisions relating to ‘national interest’ do not apply.

5. In the attached report the Overseas Investment Office identifies each of the relevant
criteria and factors under sections 16, and 17, and regulation 28 that you are required
to consider in this case.

6. Following is guidance in relation only to the criteria and factors that apply to this
application.

Investor test – good character criterion 

7. You must be satisfied that the relevant overseas person or (if that person is not an
individual) all the individuals with control of the relevant overseas persons are of good
character.

8. The term “good character” is not defined in the Act. The majority of the Select
Committee reporting back on the Bill in 2005 confirmed that the “good character” test
was needed as it is important to ensure that all persons investing in New Zealand are
people unlikely to act inappropriately and bring New Zealand into disrepute.

9. When undertaking the good character assessment, you must be satisfied that the
character of all the individuals with control of the relevant overseas person is sufficient
so that they should be granted the privilege of owning or controlling sensitive New
Zealand assets.

21 ‘You’ here refers either to the decision-maker, being the relevant Minister(s) for a Ministerial application or the delegated 
decision-maker for a delegated application 
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10. The good character test is applicable to individuals, not entities such as body
corporates. However, where the investment is to be carried out by a body corporate,
the character of the relevant individuals who control the body corporate will need to be
considered. Where an offence or contravention is committed by a body corporate to
which an individual had a 25% or more ownership or control interest, this is a
mandatory consideration. Where the individual’s interest in the body corporate is less
than this, there generally must be other grounds to reasonably infer participation by the
individual in the alleged wrongdoing.

11. Section 19(1) of the Act states that the following factors must be taken into account
(without limitation) in assessing whether or not a person is of good character:
(a) offences or contraventions of the law by the person, or by any person in which

the individual has, or had at the time of the offence or contravention, a 25% or
more ownership or control interest (whether convicted or not);

(b) any other matter that reflects adversely on the person’s fitness to have the
particular overseas investment.

12. All relevant matters must be weighed up before you make a decision that an individual
is of good character. If you wish to rely on a matter to which the applicant has not had
an opportunity to respond, then such an opportunity to respond needs to be given in
order to meet the requirements of natural justice.

13. How much weight should be given to a particular matter depends on a number of
factors, including how closely linked the particular matter is with the investment being
made. While submissions on weighting given by the relevant overseas person or
individual with control may be considered, the ultimate decision as to the weighting to
be given to relevant matters is for you.

14. Matters which might be relevant include:
(a) credible allegations of offending or contraventions of the law (assessing whether

the allegation is sufficiently linked to an individual with control or relevant
overseas person);

(b) investigations, prosecutions or other enforcement action by regulatory or
professional bodies;

(c) track record in New Zealand.
15. Matters which are unlikely to be relevant include:

(a) adverse information that does not relate to an individual with control (for
example, offences or contraventions by a relevant overseas person which
occurred before the particular individual became involved with the relevant
overseas person);

(b) where the decision maker is satisfied that allegations about a relevant overseas
person or individual with control have been fully investigated by the relevant
regulatory or other authority and the person or individual has been cleared of any
wrongdoing;

(c) adverse information that does not impact on the character of a relevant overseas
person or individual with control.

16. Briefly, some of the things we consider when weighing up “good character” include:
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(a) the seriousness of the matter, which may include considerations of: what the
matter was and the level of actual or potential harm; whether the matter was
established by a relevant regulator or the Court and attributed to an Individual
with Control (IWC) or Relevant Overseas Person (ROP); what the penalty or
other sanction was (if any); whether the matter was a one-off event or repeated
breaches, including a pattern of non-compliance across a range of regulatory
regimes; whether what occurred was inadvertent, negligent, reckless or
deliberate; whether what occurred was legal in New Zealand but illegal in the
jurisdiction in which it occurred, in which case we consider the culture and
context of that country;

(b) relevance to this investment: we assess how relevant the particular matter is to
the nature of this particular investment. For example, a dangerous driving
conviction by an IWC would have low relevance in connection with the
acquisition of a dairy farm, whereas a conviction for discharging farm effluent into
a waterway would have a high relevance to the acquisition of a dairy farm;

(c) if a matter is an allegation, the credibility of the allegation including the reliability
of the source and credibility of the information raised. Generally, if an allegation
is reported in a number of sources and is not simply ‘copy and pasted’ it is likely
to be regarded as having credibility;

(d) connection to the Individuals with Control (IWCs) or Relevant Overseas Person
(ROP): we assess the level of control between any of the IWCs of the ROP and
the particular matter. For example, a breach of safety rules by an employee of
subsidiary company where the company was fined would likely have a low (or
no) connection with an IWC who was an executive director of the parent
company, whereas an executive decision by a company to illegally collude with a
competitor would likely have a high connection with that IWC;

(e) what actions, if any, were taken to remedy the situation and reduce the chances
of it reoccurring.

17. The onus is on the applicant to satisfy the decision maker that all the individuals with
control are of good character.

18. If you have doubts about the character of an individual with control which result in it not
being satisfied that the test for good character has been met, then the application for
consent must be declined.

Benefit to New Zealand criteria 

19. In this case, section 16 and 16A require you to decide, among other things, whether
you are satisfied in relation to the following “benefit to New Zealand” criteria the
overseas investment will, or is likely to, benefit New Zealand (or any part of it or group
of New Zealanders), as determined under section 17.

20. The application of the benefit to New Zealand criteria involves the exercise of
judgement. The fact that responsibility for making this decision has been conferred on
Ministers and their delegees confirms that this is a high-level decision with significant
policy content. That is also apparent from the language and content of the factors that
must be considered, many of which require a high degree of evaluative judgement, and
are not capable of quantification or calculation.
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21. In applying the benefit to New Zealand criteria, you are required to consider each of the
factors in section 17(2), determine which of the factors are relevant to the investment,
and have regard to the relevant section 17(2) factors. The relative importance to be
given to each factor is a matter to be determined by you as the decision-maker. In
particular, the Act does not require economic factors to be given more weight than non-
economic factors, or vice versa. It is a matter for you, in carrying out your overall
evaluation, to decide what weight to give to each factor.

Justice Miller’s “with and without test” 

Economic factors 

22. The High Court in Tiroa E and Te Hape B Trusts v Chief Executive of Land Information
[2012] NZHC 147 (“Tiroa E”) requires the “economic benefit” factors in section 17(2)(a)
to be assessed on the basis of a “counterfactual test”. That is, you must consider with
respect to each section 17(2)(a) factor whether the overseas investment is likely to
result in a benefit to New Zealand over and above any benefit that will or is likely to
result even if the investment does not proceed. It is only the additional benefit from the
overseas investment that is relevant when applying the “benefit to New Zealand”
criteria.

Non- economic factors 

23. Although the position is not free from doubt, the better view is that the same question –
will this benefit be achieved even if the overseas investment does not occur – should
be asked in relation to the other “non-economic” factors listed in section 17(2)(b)-(e).
The High Court judgment suggested22 that there could be a benefit in respect of the
non-economic factors even if the same benefit would be achieved in the absence of the
investment. But as the Court noted23, it is not easy to see how a benefit that will
happen anyway could be regarded as substantial for the purposes of
section 16(1)(e)(iii). We consider that you should not treat benefits that are likely to be
achieved in any event as contributing to the “substantial and identifiable benefit”
criterion.

Regulation 28 factors 

24. With regard to the factors in regulation 28 of the Overseas Investment Regulations
2005, Miller J noted that:

The criteria listed in reg 28 deal, for the most part, with benefits that only an 
overseas buyer could provide or what may be loosely described as strategic 
considerations, so they do not require a counterfactual analysis.24 

25. Many of the factors in regulation 28 are incapable of having a counterfactual analysis
applied to them. However, as recognised by Miller J, there are some factors that may
require a counterfactual analysis. The Overseas Investment Office has applied a
counterfactual analysis where appropriate.

Conditions 

26. Conditions may be imposed on any consent that is granted, under section 25(A) of the
Act25. The attached Report recommends some conditions that you may wish to
consider imposing in this case.

22 Tiroa E at [36]. 
23 Tiroa E at [38]. 
24 Tiroa E at [36]. 
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Decision 

27. The decision that you are required to make should be based on information available to
you that you consider is sufficiently reliable for that purpose. The information that the
Overseas Investment Office has taken into account in making its recommendation is
summarised in the attached Report.

25 Section 25 of the Act prior to the Amendment Act. 
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ATTACHMENT 5 - SENSITIVE LAND DETAILS 

1. James Fletcher Drive

Land 
Interest 

Freehold Interest (approximately 17.194 hectares) 

Record(s) of 
Title 

740502 (North Auckland) 

Sensitivity Adjoins land that is over 0.2 hectares that adjoins marine and coastal area. 
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