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Thank you for your official information request received on 11 August 2020 for a copy of any
correspondence or survey reports which LINZ commissioned, within the past ten years more or less,
specifically relating to the investigation of either the actual physical level o boundary of Lake
Wanaka".

Please find enclosed three reports and their associated appendic s th t meet the criteria of your
request. We are of the view that withholding that info mation is not outweighed by other
considerations which render it desirable in the public inte est to make that information available.
Please note some personal details have been withheld unde Section 9(2)(a) of the Official
Information Act 1981 to protect the privacy of the i dividuals. Details from each report are
summarised below.

2010 Mt Burke Station Foreshore | vestigation TL Survey Services Report

2010 Mt Burke Station Foreshore Investigation TL Survey Services Appendices
2016 Mt Burke Station Uncontrolled Lakes Report

2018 Mt Burke Stati n Inspection Report (Assessment of Qualifying Waterbodies) TL
Survey Services Report

e 2018 Mt Burke Station Inspection Report (Assessment of Qualifying Waterbodies) TL
Survey Services — Scheme plan

2010 Mt Burke Station Foreshore Investigation Report

Thi inves igation was commissioned as part of the tenure review process for Mt Burke, due to
uncertainty regarding the position of the landward margin between Lake Wanaka and the lease
and because the definition at that time would have been unsuitable to raise title at the end of the
review,

The report did not determine the position of the fixed marginal strip (as depicted on SO 968),
which separates the lease from Lake Wanaka, or the position of the normal level of the lakebed.

However, the report found the contour level of 279.3m is generally in close agreement with the

fixed marginal strip. The report also notes that one area is markedly different from the fixed
marginal strip boundary but does not go further to determine the position of that boundary.

www.linz.govt.nz NewZealand Government
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reglstare) surveyor an&Fhider of an snnusl practising ceniicate

. for who inay act as o mu';gslad Survayor pursuant (o the

— . proviso o section 39 (2) W¥tha Surveyors Act 1966/ hereby

| cortify that this plan has then meda from surveys executad by
me ar under my dinktions; snd that both plan and survay are

correct and have been <ndde in accordance with the Survey

Regulations 1972. “
—this 25 day )/
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Peninsula is recorded on SO968, surveyed by S.T. Burton in February 1916. The plan
shows triangulated control from trig stations, topographical data including fences and



















































definition of bed as follows: “Having regard to the use of annual highest level for the
purposes of esplanade reserves and strips (b(i) and the highest level otherwise, we have
concluded that the Act requires a distinction between the two”.

This means that the same lake may have separate definition of its bed depending on the
nature of the right to be created along the foreshore e.g. for a marginal strip the normal level
of the lake, for esplanade reserves and strips the annual highest level and otherwise the
highest level. This does not include the potential differences contained in each district plan.

Therefore no matter how robust the guidance given by the Surveyor General and the
Department of Conservation, there is large scope for different interpretations of the bed of
any uncontrolled lake for surveyors and results that will leave the public confused.

Director General of Conservation v Ferguson

We have read the decision in Director General of Conservation v Ferguson and it is clear that
Judge Smith has only considered the definition of the bed of the lake in terms of the Resource
Management Act 1991 and has not considered the definitions in the Conservation Act 1987.

In Rhodes & Co opinion of 20 November 2010 in paragraph 6 “The definitions of “bed”
under the Conservation Act 1987 and the Resource Management Act 1991 are identical save
for the use of the word “margin” as compared to “physical margin”. We doubt anything turns
on this” In our opinion this is not correct and ignores the words of Judge Smith when
commenting on the different words for different purposes of the edge of the lake to define the
bed of the lake.

Therefore in our opinion it would be best if there was one definition of the bed of the lake to
be used for all purposes just as there is for the foreshore. Rhodes & Co appear to support this
view because the whole basis of their letter is based on the premise that this is effectively
already the case. They have provided no reasoning for their position.

Assumption that Section 24 is Correct

For the balance of this opinion we have assumed that we are correct that the surveyor must
follow the requirements of Section 24 of the Conservation Act 1987 when working out the
position of the marginal strip. This means that the surveyor must work out the normal level
of the lake bed.

This assumption is based upon the rule of Statutory Interpretation — “Expressio unius est
exclusion alterius™ which means the express mention of one thing implies the exclusion of all
others. Therefore the express mention of the definition of lake bed in Section 24 must exclude
the general definition in Section 2 the definition section.

Definition of the Normal Level of the Lake Bed

In our opinion, ‘Normal Level’ infers some sort of medium or average level has to be
considered when determining the level of an uncontrolled lake bed. Records are available for
Lake Wanaka where an average lake level could be derived. However is this the appropriate
definition of ‘normal level” with which to apply a marginal strip? For a lake that is close to
the qualifying area of 8 hectares the determination of the normal level boundary of the lake
becomes crucial as to whether marginal strips will apply or not.

JVB-322919-2-35-1
























Methodology of Investigation

The streams were visually inspected to ascertain a typical section of the
stream over which to make the measurements. Areas where the stream was
either wider than normal, such as at corners, or narrower than normal, were
excluded from measurement.

Photographs were taken of each stream and waypoints taken as a reference
for the photos. Generally, the photos have a point of reference being a 3m
pole placed in the centre of the stream.

The measurements were tallied and an average width derived.

Existing marginal strips

There are existing Sec 24(3) marginal strips on the boundaries in common
with Lake Wanaka. Refer to further comments below under Lake Wanaka.

The Waterways
East Wanaka Creek

This waterway drains southwest from Mt Burke and Mt Gold and joins the
Stevenson’s Arm of Lake Wanaka north of Stevenson’s Island. The waterway
is generally well confined in a steep sided gorge with very limited access due
to thick vegetation. Approximately 1500m upstream of the lake the stream
splits into two branches. No measurements were possible in the right branch
but a visual inspection from the air would suggest that this branch would not
qualify. Measurements taken above the confluence on the left branch suggest
that this branch will qualify to the confluence at waypoint 4.

On the day of the inspection, there was a good flow of water in the stream
suggestive of a qualifying flow. The banks were well established and stable.









Lake Wanaka

An existing Sec 24(3) strip separates the lease from the lake. The strip was
surveyed in Feb 1916 and is recorded on SO 968. Due to the lower accuracy
of the field survey, there is uncertainty as to the exact location of this strip. An
investigation undertaken by TL Survey Services Ltd has already been tabled
with LINZ. A letter from John Hook of LINZ Crown Property summaries the
situation identified in the TL report and is tabled with this report.

A report by the lessee’s surveyor suggests the level of the lake bed should be
278.9m while the TL Survey Services Ltd level was 279.3m based on direct
observations when the lake was high but below the first alert level of 279.4.
Our stance has always been that to protect future development around the
lake the higher lake bed level would seem the more appropriate. Whether this
level equates to the highest seasonal level as suggested by John Hook is a
matter of conjecture and will be addressed at the time of the tenure review
survey.

Summary

East Wanaka Creek, Quartz Creek, Quartz Creek East Branch and Mt Burke
Creek all qualify as waterways that average 3m or more in width. Upon
disposition, these waterways will be subject to Sec 24 of the Conservation Act
1987 and marginal strips will be applied.

No other streams in the lease qualify.

I confirm that this report has been certified as being conducted in accordance
with the Department of Conservation Guidelines current at the time of this
assessment and have been duly signed by myself as a Licensed Cadastral
Surveyor.

'

Yours faithfully

Mark Geddes
Licensed Cadastral Surveyor












Prepared For:

LINZ - Crown Property & Investment - Pastoral

\I‘ Waterways that are 3m or more in width at time
l\ of survey inspection will qualify for marginal strips
upon disposition pursuant to Section 24 of the
Conservation Act 1987.

Qualifying waterway:

D 4
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Drawing Title:
Scheme Plan

Qualifying Water Bodies

Mt Burke Station

Survey Surveying
‘ Services Consultants

TL Survey Services Limited

LAND DISTRICT OTAGO MT BURKE PREPARED BY TL SURVEY SERVICES LTD o £.0 55501 DUNEDIN oCE3

one (03) 4 ax (03) 4

QUALIFYING WATER BODIES - SCHEME PLAN Scale 1:50,000 @A3 Date APRIL 2018 Drawing File Mt Burke QWS Scheme

TL Job Number 18052






