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14. We are satisfied that the proposed investment is likely to benefit New Zealand and
that the benefit is likely to be substantial and identifiable.

Instructions

15. Please see Appendix 3 for instructions on how to make a decision and guidance on
the relevant factors and criteria for consent.

Recommendations:

16. I recommend that you determine that:

(a)

(b)

(©

(d)

(e)

()

(9)

(h)

the ‘relevant overseas person’ is (collectively):

Entity e Relationship
Bathurst Coal Limited Applicant
Bathurst Coal Holdings Limited . - Direct parent company

Bathurst Resources Limited Ultimate parent company

the ‘individuals with control of the relevant overseas person’ are:

Individual R ~“Relationship

Russell Lee Scott Middleton Director of Bathurst

Tokorangi Thomas Kapea Director of Bathurst

Pier Westerhuis Director of Bathurst

Richard John Tacon Director of Bathurst, Bathurst Coal Holdings

Limited, and the Applicant

the individuals with control of the relevant overseas person collectively have
business experience and acumen relevant to the overseas investment; and

the relevant overseas person has demonstrated financial commitment to the
overseas investment; and

all the individuals with control of the relevant overseas person are of good
character; and

each individual with control of the relevant overseas person is not an individual
of the kind referred to in section 15 or 16 of the Immigration Act 2009; and

the overseas investment will, or is likely to, benefit New Zealand (or any part of
it or group of New Zealanders); and

the benefit will be, or is likely to be, substantial and identifiable.

17. Accordingly, you are satisfied that:

(a)

the criteria for consent in section 16 have been met; and

Associate Minister of Finance: Minister for Land Information:

Satisfied Satisfied

Not Satisfied \/ Not Satisfied







Case 201710157 - Page 4

Report of the Overseas Investment Office
on the application for consent by
Bathurst Coal Limited
Case: 201710157

Contents
WHAT IS THE INVESTMENT 2 tiiciuiiamnmansmnmrensasussnenssanmsnsnssusennssnnnnnnnnseranubninsnassanss 5
WHO IS MAKING THE INVESTMENTZ.cccuuciiiisnerisssrersssssssssssasssmssssessssasinsssnreessnss 7
INVESTMENT PLAN .uureercssmeeiissnersersssesssssssssssemiesssssssssssessassnsssasssssisssnnassnsnnssass 8
DOES THE APPLICANT MEET THE INVESTOR TEST CRITERIA? ...cccvcvmmsvanenrens 12
WHAT IS LIKELY TO HAPPEN WITHOUT THE INVESTMENT ...oovveciseecsssnrersnenss 13
BENEFITS THAT ARE LIKELY TO OCCUR WITH THE INVESTMENT ..c.coouvvuvenrane 14
BENEFIT TO NEW ZEALAND TEST ..uuurricunummmsnusaanssnserinnunsnassssssansrasnssssnasnnnnnnsis 18
BENEFITS NOT LIKELY TO OCCUR ..etvrrieriissnnisssssnnssssssesssssnsesssssssssssssssssanneenss 19
CONSENT CRITERIA ...uveursssssessssseressssssissasssssasinsssssssssssssssssssnsersssssssessnsssssnsnns 23
APPENDICES ©tiiruuususiunsaassansammssrunassnssssssansssnsssssssssssnnssnsssnsssensttesassnnnsasernansnnnnnns 23
APPENDIX 1 — PROPOSED DECISION ...uiucumsrasssnssmmmmnsunnsssssrsssssansssssnessnnnnnsnnnnn 24













Case 201710157 ~ Page 8

Shareholders - Bathurst

21. Bathurst has two substantial shareholders - Republic Investment Management Pte
Limited (19.90%) and Asian Dragon Acquisitions Limited (7.30%). Republic
Investment Management Pte Limited is an institutional investor (it is a registered
investment advisory firm located in Singapore).

Relevant overseas person

22, We have determined that the ‘relevant overseas person’ is (collectively):

Entity Relationship
Bathurst Coal Limited Applicant
Bathurst Coal Holdings Limited - Direct parent company

Bathurst Resources Limited Ultimate parent company

Individuals with control

23. We have determined that the ‘individuals with control of the relevant overseas
person’ are:

Individual ‘Relationship

Russell Lee Scott Middleton Director of Bathurst

Tokorangi Thomas Kapea Director of Bathurst
Pier Westerhuis Director of Bathurst
Richard John Tacon Director of Bathurst, Bathurst Coal Holdings Limited, and

the Applicant

Investment Plan

The Investment

24. The Investment is an overseas investment in sensitive land being approximately
18.9602 hectares located in the central Denniston Plateau. The acquisition also
involves the purchase of Solid Energy’s Sullivan Mine, including other certificates of
title fand and coal mining licences. These do not require consent under the Act and do
not form part of the Investment.

Sale and purchase agreement

25. The Applicant and Solid Energy have entered into a sale and purchase agreement
(Agreement), conditional on the Applicant receives consent under the Act to give
effect to the Investment.

26. The total consideration for the Land is approximately || GcIcIEIING

27. As noted above, Solid Energy will use the proceeds from the sale to pay ‘participant
creditors’ under the DOCA. As Solid Energy is insolvent, the Crown (which is not a
‘participant creditor’) is unlikely to receive any of the proceeds of the sale.
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Does the Applicant meet the Investor Test criteria?

Business experience and acumen - s16(1)(a)

48,

49,

The relevant overseas person, or the individuals with control of the relevant overseas person, must have
business experience and acumen relevant to the overseas investment. . There is considerable flexibility in
determining what is relevant and more or less specific expertise may be required depending on the nature of
the investment. Business experience and acumen that contributes to an investment’s success may be treated
as relevant even though the investor may have to supplement its experience and acumen by utilising the

experience and acumen of others to ensure the investment succeeds.

We are satisfied that the individuals with control of the relevant overseas persons
collectively have business experience and acumen relevant to the overseas
investment, namely the acquisition of a coal mine which is in ‘care and maintenance’,
with a view to ultimately extracting metallurgical (coking) coal.

We have reviewed the biographical information provided by the Applicant for each of
the individuals with control and note that the directors of Bathurst have significant
experience in the coal mining industry, including in New Zealand. Collectively, the
directors have experience that spans operational through to senior management
experience in accounting, and commercial management, project planning at major
energy companies, and commercial, energy, and banking and finance legal experience
as in-house counsel to energy and banking companies.

Financial commitment - s16(1)(b)

50.

The relevant overseas person, or the individuals with control of the relevant overseas person, must have
business experience and acumen relevant to the overseas investment. There is considerable flexibility in
determining what is relevant and more or less specific expertise may be required depending on the nature of
the investment. Business experience and acumen that contributes to an investment’s success may be treated
as relevant even though the investor may have to supplement its experience and acumen by utilising the
experience and acumen of others to ensure the investment succeeds.

We are satisfied that the relevant overseas person has demonstrated financial
commitment to the Investment by:

(a) incurring due diligence costs in connection with the proposed transaction;

(b) entering into an agreement for sale and purchase to acquire the Land and coal
mining permits and licences; and

(c) engaging professional advisers (including mining consultants and legal
advisers).

Good character - s16(1)(c)

51.

52,

53.

54.

The decision maker must be satisfied that the individuals with control are of good character. Section 19 of the
Act specifies that the decision maker must take the following factors into account (without limitation):

(a) offences or contraventions of the law by A, or by any person in which A has, or had at the time of the
offence or contravention, a 25% or more ownership or control interest (whether convicted or not):

(b) any other matter that reflects adversely on the person’s fitness to have the particular overseas investment.

We are satisfied that the individuals with control of the relevant overseas person are
of good character.

We have also conducted open source background checks on the individuals with
control and found nothing relevant to this criterion.

The Applicant has provided a statutory declaration stating that the individuals with
control are of good character, have not committed an offence or contravened the law
as described above and know of no other matter that reflects adversely on their
fithess to have the Investment.

The statutory declaration complies with the requirements of the Oaths and
Declarations Act 1957. We are satisfied that it can be relied on.







63.

64.
65.
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No parties showed interest in the Sullivan Mine as a standalone asset during the initial
sales process. The mine presents several challenges a standalone investment:

(a) Sullivan Mine not presently being operational. As a single acquisition, the mine
would represent an ongoing cost and liability an alternative purchaser to keep
under ‘care and maintenance’ until the metallurgical (coking) coal price made a
sustained recovery; and

(b) Bathurst also owning or controlling the surrounding coal interests and
infrastructure on the Denniston Plateau. Extracting coal for export may require
an agreement with Bathurst to access rail infrastructure to reach the Port of
Lyttleton. In addition, the 1.75 Mt of coal contained in the seam under the
boundary of the three permits would also require access/extraction negotiations.

There is no longer enough time to run a secondary asset-sale procedure.

For the reasons above, we consider that the likelihood of a standalone sale of the
Sullivan Mine to an alternative New Zealand purchaser to be remote. Our view is
therefore that, without the Investment, the Sullivan Mine is most likely to be
shutdown and disclaimed to the Crown.

Benefits that are likely to occur with the Investment

66.

We are satisfied that the Investment is likely to benefit New Zealand in regard to the
following factors:

Historic heritage - s17(2)(d)

67.

68.

69.

70.

71,

There are three key elements to this factor:

» - Historic heritage must be identified within the relevant land.

o There must be adequate mechanisms in place or proposed to protect or enhance the historic heritage.

e The protection or enhancement of historic hefitage that is likely to result from the overseas investment
must be additional fo that which is likely to occur without the overseas investment,

We consider that there will be adequate mechanisms in place to protect historic
heritage but they are broadly comparable with the counterfactual. We therefore
consider this factor is met but should be given low weighting.

Denniston is located on the sensitive land. Denniston is listed as a category 1 Historic
Place on the New Zealand Heritage List/Rarangi Korero. Category 1 refers to a place
that is of special or outstanding historical or cultural significance or value. Specific
features on the sensitive land are a bath house, powerhouse chimney, swimming pool,
powerhouse dam, and tennis court, and the main rope road. These date to the 1920s
and 30s.

The Applicant submits that it will comply with the Sullivan CML obligations, which
require the licensee to in consultation with the Department of Conservation:

(a)  undertake a survey and record all building structures and equipment at Sullivan
and Whareatea mine sites that could be of historic or cultural interest;

(b) remove all rubbish, coal dumps, and buildings or other structures from the
Sullivan and Whareatea mine sites not deemed to be of historic interest.

The Applicant also submits that it will comply with the Heritage New Zealand Pouhere
Taonga Act 2014, and the Buller District Plan for the site. However, the Applicant has
not identified any new mechanisms to protect or enhance this historic heritage but
proposes to continue the status quo mechanisms. This is not a benefit for the purpose
of this factor.

Under the counterfactual, the Applicant submits that the Crown will become
responsible for the cost of on-going compliance with the Heritage New Zealand
Pouhere Taonga Act 2014.
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» - The relevant overseas person must have previously undertaken investments;
e The previous investments must have been, or are, of benefit to New Zealand.

82. We consider that this factor is met.

Bathurst

83. Bathurst entered the New Zealand market in late 2010 with the acquisition of some of
the Denniston assets from L&M Coal Holdings Limited (case number 201020026).
Bathurst subsequently acquired further land and mining permits on the Denniston
Plateau and in Southland.

84. We note that Bathurst currently employs over 80 people in total in New Zealand, has

its head office in Wellington and has spent in excess of $250,000,000 on operating
and capital expenditure in New Zealand since commencing operations here.

Buller Coal Project

85.

Although Bathurst has not yet developed an export coal operation on the Denniston
Plateau, we consider that their attempts to develop the Buller Coal Project have been
of benefit to New Zealand. We consider that the Buller Coal Project has resulted in the
creation of jobs (prior to suspending the development of Escarpment, we understand
that the Applicant employed at least 110 people in New Zealand) and further
investment for development purposes.

Takitimu mine

86.

87.

Bathurst initially acquired the ‘Takitimu’ mine through its investment in Eastern
Resources Group (case number 201020131). The Takitumu mine was approaching
depletion, prompting Bathurst to acquire a freehold interest in the nearby ‘Coaldale’
block (which had been partially developed pursuant to a profit-a-prendre) (case
number 201210059). Bathurst then refocused mining activities on the Coaldale block.

We consider that Bathurst’s investment in a freehold interest in the Coaldale block
secured the viability of the Coaldale extension (and, subsequently, a further extension
into the ‘Black Diamond’ block (case number 201520107), which is currently in
progress). We also note that, following Bathurst’s acquisition of the Coaldale block,
the number of FTE positions at Takitimu increased from 40 positions in 2012 to 51
people in September 2014,

Coalgate mine

88.

89.

In 2013, Bathurst acquired Canterbury Coal — an open-cast mine near Coalgate. We
understand that this transaction did not include sensitive land and that consent was
not required under the Act. Bathurst has advised that it has invested in significant
new plant and equipment to increase the processing capacity of the Coalgate mine.
This investment included the following acquisitions:

(a)

(b)

(c)

(d)

Having regar e buller coal project, the Takitimu mine

and the Coalgate mine, we consider that Bathurst’s previous investments have been,
and continue to be, of benefit to New Zealand.

Advance significant government policy or strategy - r28(f)

There are three key elements to this factor:

» - The overseas investment must give effect to or advance a specific Government policy or strategy.

¢ - The Government policy or strategy must be significant.

o - The effect or advancement that is likely to result from the overseas investment must be additional fo
that which is likely to occur without the overseas investment.







Case 201710157 - Page 18

100. In assessing this factor, we have considered the six matters referred to in regulation

101.

28(j)-

(i) Whether there is or will be any requirement that 1 or more New Zealanders
must be part of a relevant overseas person’s governing body:

The Applicant’s constitution does not require that one or more New Zealanders
must be part of the Applicant’s governing body.

(i)  Whether a relevant overseas person is or will be incorporated in New Zealand:
The Applicant and Bathurst are incorporated in New Zealand.

(iiiy Whether a relevant overseas person has or will have its head office or principal
place of business in New Zealand:

Bathurst’s head office is located in Wellington and all of its business activities
take place in New Zealand.

(iv) Whether a relevant overseas person is or will be a party to a listing agreement
with NZX Limited or any other licensed market in New Zealand:

Bathurst delisted from the NZX in 2015, although it continues to be listed on
the ASX.

(v)  The extent to which New Zealanders have or will have any partial ownership or
controlling stake in the overseas investment or relevant overseas person:

New Zealanders currently hold approximately 22% of Bathurst's ordinary
shares.

(vi) The extent to which ownership or control of the overseas investment or of a
relevant overseas person is or will be dispersed amongst a number of non-
associated overseas persons:

Bathurst’'s shareholding is widely held among a number of non-associated
overseas persons and New Zealand residents.

Having regard to the above matters, on balance, we consider that New Zealanders will
be able to oversee the decision to a reasonable extent.

Benefit to New Zealand Test

102,

103.

104.

The Investment is likely to result in a substantial and identifiable benefit to New
Zealand.

The Investment preserves Sullivan Mine’s capacity to re-open in the future and
facilitates capacity to extract about 8 - 8.65 Mt of export-grade coal. That amount
includes the coal seam located across the boundary of this mine, and the Escarpment
and Whareatea West permit areas.6 Therefore, the Investment increases the
likelihood that the Sullivan Mine and neighbouring coal resources are maximally
depleted, a policy aim in the Minerals Programme.

The Investment improves to a minor extent the potential viability of the Buller coal
project, increasing the likelihood of future economic benefits. It may also reduce by a
small margin the Crown’s potential liability for rehabilitation costs for the Sullivan
Mine.

5 For context, New Zealand exported 1.2 Mt of bituminous and sub-bituminous coal in 2016, according to the Ministry of Business,
Innovation, and Employment’s Quarterly Coal, Supply, Transformation, and Consumption data.
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Not met / not relevant .

Economic factors

Jobs - s17(2)(a)(i)

This factor is not relevant. The mine is not
operational. No new jobs are proposed.

New technology or business skills -

s17(2)(a)(ii)

This factor is not relevant. No new
technology or business skills are proposed.

Increased export receipts -
s17(2)(a)(iii)

This factor is not met. The Applicant’s
business plan under  current market
conditions does not involve increased
export receipts from the Sullivan Mine and
that the mine is intended to remain under
‘care and maintenance’ until market
conditions  improve. Increased export
receipts are therefore too uncertain to be
considered. a ‘“likely” result of the
Investment.

Added market competition, greater
efficiency or productivity, enhanced
domestic services - 17(2)(a)(iv)

This factor is not met. Claimed efficiency
gains are predicated on the Sullivan,
Whareatea West, and Escarpment mines
returning to production. The likelihood of
these mining assets returning to production
is uncertain. Increased efficiency or
productivity is therefore not a “likely” result
of the Investment.

Additional investment for development
purposes - s17(2)(a)(v)

This factor is not relevant. No additional
investment is proposed.

Increased processing of primary
products - s17(2)(a){vi)

This factor is not met. Any increase in
production is predicated on improved future
conditions in the market for metallurgical
(coking) coal. Those conditions are
uncertain. We consider that increased
processing in New Zealand of New
Zealand’s primary products is not a “likely”
result of the Investment.

Environmental factors ;

Indigenous vegetation/fauna -
s17(2)(b)

This factor is not met.

The Sullivan CML contains flora and fauna
of high conservation value. The Applicant
submits that it will comply with obligations
on it relating to mining, rehabilitation, and
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(iii) Enhanced strategic and security | The Investment is not relevant to New
interests Zealand’s strategic and security interests.

(iv) Improved key economic capacity As the Investment is relatively small, we
consider it is unlikely to have any effect on
New Zealand's key economic capacity.
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(a) the Consent Holder, any Individual with Control, or any person in which the Consent
Holder or any Individual with Control has, or had at the time of the offence or
contravention, a 25% or more ownership or control interest, commits an offence or
contravenes the law (whether convicted or not); or

(b) any Individual with Control:
(i) ceases to be of good character; or
(ii) commits an offence or contravenes the law (whether convicted or not); or

(iii) becomes aware of any other matter that reflects adversely on an Individual with
Control’s fitness to have the Investment; or

(iv) becomes an individual of the kind referred to in section 15 or 16 of the Immigration
Act 2009;

(¢)  the Consent Holder:
(i) ceases to be an overseas person; or
(if) disposes of the Investment.

If requested in writing by the OIO, the Consent Holder must provide a written report within 20

working days (or such other timeframe as specified) on any matter relating to its compliance

with:

(a) the representations and plans made or submitted in support of the application and
notified by the regulator as having been taken into account when the consent was
granted; or

(b)  the conditions of this consent.

Inspection for the purposes of monitoring these conditions

7.

10.

The Consent Holder must allow an Inspector to conduct an Inspection, provided that the
Consent Holder has been given at least two working days’ notice of the Inspection.

For the purpose of conducting the Inspection, the Consent Holder must allow an Inspector to:
(a) gather information and provide that information to the OIO;

(b) enter any building on the Land other than a dwelling;

(©) remain for as long as is reasonably required to conduct the Inspection;

(d) conduct surveys, inquiries, tests, and measurements;

(e) take photographs and video recordings; and

) do all other things that are reasonably necessary to enable an Inspector to carry out an
Inspection.

The Consent Holder must take all reasonable steps to facilitate an Inspection, including:
(8) directing its employees or agents to permit an Inspector to conduct an Inspection; and

(b)  being available, or requiring its agents or employees to be available at all reasonable
times during an Inspection to facilitate access by an Inspector onto and across the Land,
including providing transport across the Land if reasonably required.

For the avoidance of doubt:

(a) an Inspector will not inspect, copy or take documents during an Inspection, unless the
Consent Holder or an employee or agent of the Consent Holder agrees to the document
being inspected, copied or taken;

(b) the Consent Holder, its employees, and agents are not required to answer an Inspector’s
questions, but may do so if they wish.
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Appendix 2 - Sensitive Land

1. Sullivan Mine, Denniston Plateau, West Coast

Land
Interest Freehold Interest (18.9602 hectares)
CTs NL10A/1303, NL10A/333, NL5C/6 (Nelson)

Sensitivity | Is more than 5 hectares of non-urban land

Includes riverbed

Includes land that is a historic place, historic area, wahi tapu, or wahi
tapu area that is entered on the New Zealand Heritage List/Rarangi
Korero or for which there is an application that is notified under section
67(4) or 68(4) of the Heritage New Zealand Pouhere Taonga Act 2014

Adjoins land that is over 0.4 hectares and is held for conservation
purposes under the Conservation Act 1987
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8.  Although the position is not free from doubt, the better view is that the same question
— will this benefit be achieved even if the overseas investment does not occur -
should be asked in relation to the other “non-economic” factors listed in
section 17(2)(b)-(e). The High Court judgment suggested’ that there could be a
benefit in respect of the non-economic factors even if the same benefit would be
achieved in the absence of the investment. But as the Court noted?, it is not easy to
see how a benefit that will happen anyway could be regarded as substantial for the
purposes of section 16(1)(e)(iii). We consider that Ministers should not treat benefits
that are likely to be achieved in any event as contributing to the “substantial and
identifiable benefit” criterion.

Regulation 28 factors

9.  With regard to the factors in regulation 28 of the Overseas Investment Regulations
2005, Miller J noted that:

The criteria listed in reg 28 deal, for the most part, with benefits that only
an overseas buyer could provide or what may be loosely described as
strategic considerations, so they do not require a counterfactual analysis.®

10. Many of the factors in regulation 28 are incapable of having a counterfactual analysis
applied to them. However, as recognised by Miller J, there are some factors that may
require a counterfactual analysis. The Overseas Investment Office has applied a
counterfactual analysis where appropriate.

Conditions

11, Conditions may be imposed on any consent that is granted, under section 25. The
attached Report recommends some conditions that Ministers may wish to consider
imposing in this case.

12. If you wish to make any changes to the conditions of consent, those changes should
be discussed with the Overseas Investment Office, and the other Minister, before
being finalised.

Decision

13. The decision that you are required to make should be based on information available
to you that you consider is sufficiently reliable for that purpose. The information that
the Overseas Investment Office has taken into account in making its recommendation
is summarised in the attached Report.

14, If you propose to disagree with the decision of the other Minister, you should discuss
your proposed decision with the Overseas Investment Office and the other Minister.

15. If required, staff from the Overseas Investment Office are available to brief you on the
Office’s recommendations.

? Tiroa F at [36].
8 Tiroa F at [38].
° Tiroa F at [36].






