


ASSESSMENT REPORT: Ernslaw One Limited

Overview

Purpose

1. We seek Ministers’ decision on the application by Ernslaw One Limited (the
Applicant) under the Overseas Investment Act 2005 (the Act) to acquire a freehold
interest in approximately 627ha (subject to final survey) of sensitive freehold land
located in the Waihopai Valley in Marlborough (the New Land).

Key information

Applicant Ernslaw One Limited
(Malaysia 89.48%; Singapore 10.52%)
Vendors Trustees of the Geoffrey Evans Family Trust

(New Zealand 100%)

Consideration

$950,000

Application type

Benefit to New Zealand (S&l)

Sensitive land — Benefit to New Zealand substantial and identifiable
pathway

Relevant tests Investor Test (s16(1)(a)-(d) of the Act)

Farmland advertising (s16(1)(f) of the Act)

Benefits Test — substantial and identifiable benefits (s16(1)(e)(ii) and (iii)* of
the Act)

The contract for this transaction was entered prior to commencement of the
Overseas Investment Amendment Act 2018, so the version of the Act and the
regulations in force immediately before its commencement continue to apply.

This application for consent was received (March 2018) prior to commencement (16
June 2020) of the Overseas Investment (Urgent Measures) Amendment Act 2020
and the transaction for which consent is required was also entered before
commencement. Accordingly, the provisions of the Overseas Investment (Urgent
Measures) Amendment Act 2020, including the ‘national interest’ assessment, do not
apply.

4.

Please refer to the A3 in Attachment 6 for overview tables summarising the
application and the Overseas Investment Office’s (OlO’s) assessment.

For completeness, this application was most recently submitted for decision to the
Minister of Finance and Minister for Land Information on 23 April 2020. A joint decision
was not made on the application at the time the Minister of Finance transferred his
decision-making responsibilities to Hon Stuart Nash on 16 June 2020.

This application is now resubmitted to relevant decision-making Ministers for decision.

Provisional recommendation

5.
6.

Our provisional recommendation is to grant consent.

We note that the following issues have been the subject of six previous separate
Ministerial briefings:
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21.

22.

23.

24.

25.

26.

27.

28.

We consider that the walking access factor also requires special consideration in this
case. The New Zealand Walking Access Commission (WAC) sought a new access
route up through the New Land to connect with the adjoining Conservation Park. This
proved to be impossible as the sale agreement is conditional upon the parties reaching
their own access agreement over the New Land. The Vendors have confirmed that no
such agreement will be reached if any attempt is made to create the proposed new
WAC route (as they believe this would jeopardise their enjoyment of the remainder of
Stronvar Station).

As a result, we consider that there will not be adequate mechanisms in place to
provide public walking access and that the Walking Access factor is therefore not met.
This matter is further set out in Attachment 3 (other benefit factors) and the Bundle of
Additional Documents (Document 3).

It is noted however that walking access is just one of the benefit factors to be
considered under the Benefits Test which applies to this investment. We also note that
other new walking access mechanisms requested by WAC under this factor will be
created.

As set out in the Counterfactual Analysis set out at paragraph 104 onwards, at this
time, although finely balanced, we consider the most likely immediate counterfactual if
the proposed transaction does not proceed is the status quo (retained ownership by the
Vendors and continued use of the New Land as part of the Stronvar Station sheep and
beef farming operation).

Under the status quo counterfactual, the Applicant has demonstrated benefits for three
of the five factors that are of high relative importance under the rural land directive. In
addition, further non-high importance benefits have been demonstrated.

We have also considered a possible alternative afforestation counterfactual. We
consider this to be less likely than the status quo counterfactual and that any equivalent
benefits likely to be created under this scenario are both less certain to occur at all or
could be delayed.

Our overall assessment is that the overseas investment will, or is likely to, benefit New
Zealand and that this is likely to be substantial and identifiable having regard to the
rural land directive and current Government afforestation policies. We believe that this
remains the case despite the Applicant’s inability to create all of the new walking
access route proposed by WAC.

Overall, we consider that these benefits satisfy the criteria in section 16(1)(e)(ii) and

(i)

Timing

29.

30.

Since the Application was first referred to Ministers in October 2018, various issues
have arisen (most notably the decision by Gisborne District Council to prosecute
several forestry companies (including the Applicant) following the Tolaga Bay Incident).
This has resulted in a lengthy delay.

We have also recently been notified by the Applicant in March 2020 that in part due to
the COVID-19 response they are planning their cash-flow carefully, and are continuing
to seek a decision on this application as soon as practicable.
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39.

40.

41.

The Applicant currently has 62 full time New Zealand employees (plus it employs
approximately 500 contractors in its timber operations). Labour for planting would be
sourced from a combination of two local silviculture crews engaged by the Applicant
regularly for forestry work in this region (being Nathan Gill and Graeme Dick).

The Applicant uses high quality radiata pine for its Marlborough forests, sourced either
from high GF cuttings or seedlings sourced from Appleton's Nursery in Nelson. GF is a
rating for growth and form of radiata pine seedlots, with more emphasis given to growth
than to form. The higher the GF rating, the better the growth and form, which means on
average there are more whorls of branches, and the branches are smaller.

A table setting out the Applicant’s assessment of the benefits of the Oregon Group’s
prior investments in New Zealand is set out under the “Previous Investments” section
below at paragraph 198.
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68. The Applicant was (February 2017) granted consent to acquire different land in the
same Waihopai Valley. At that time, an extensive good character check was made and
various allegations considered. The OlO and Ministers concluded at that time that
these matters did not disqualify the individuals with control from being considered of
good character.

69. Further searches have been undertaken for the period since and nothing new has been
identified of concern, with the exception of the Tolaga Bay Incident. In late 2018 (after
this application was first referred to Ministers) the Applicant was notified that it faced
prosecution by the Gisborne District Council due to the damage to nearby land caused
by the washing down of forestry debris during severe floods. These prosecution
proceedings are ongoing at this time, and are considered in the Bundle of Additional
Documents (Document 4 - briefings 4-6) and Attachment 5.

70. In addition, during the course of processing on 21 September 2018, a media article
was published which included various allegations against the Applicant. Notes
prepared for Ministers in response to this appear in briefing 3 in the Bundle of
Additional Documents (Document 4).

71. The Applicant has submitted that (with regard to the current individuals with control):

¢« Dr Tiong Ik King has been a director of the Applicant since its incorporation in New
Zealand and he has never committed offences or contraventions of the Law;

¢ the Applicant has a consistent record of delivering benefits to New Zealand. It has
adopted policies that place it at the forefront of companies within the forestry
industry effecting positive environmental changes, and health and safety
outcomes.

72. The Applicant has also provided a statutory declaration stating that the IWC are of
good character, that they have not committed an offence or contravened the law as
described above and know of no other matter that reflects adversely on their fitness to
have the Investment. We are satisfied that the statutory declaration can be relied on as
it complies with the requirements of the Oaths and Declarations Act 1957.

73. Forthe reasons set out above, and as further detailed in the Bundle of Additional
Documents (Document 4) and Attachment 5, overall, we are satisfied that the IWC
remain of good character.

Provisional conclusion — Investor Test

74.  Our provisional conclusion is that the Investor Test is met.

Investment and Benefits Test

75.  This section describes the proposed investment, and our assessment of whether it is
likely to meet the benefit criteria in the Act.

Summary of the proposed transaction
Vendors

76. The Vendors are the trustees of the Geoffrey Evans Family Trust (the Vendors). The
Vendors are not overseas persons under the Act.
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77.

78.
79.

80.

81.

The Vendors use the New Land as part of a sheep and beef farm known as Stronvar
Station. The Vendors lease the farm to a company owned by a son of the principal
trustees (David Evans - who operates the farm through Stronvar Station Limited).

The Vendors currently also run hunting safaris on Stronvar Station.

Recent capital expenditure on the balance of Stronvar Station includes the renovation
of a wool shed and shearing quarters at a cost of approximately $30,000, and the
construction of new roads, rebuilding fences and the establishment of QE [l Trust
covenant areas at a cost of approximately $100,000.

The sale to the Applicant will raise capital which will provide funds for a succession
plan for the beneficiaries of the Geoffrey Evans Family Trust. This plan includes the
purchase and development of other land in Marlborough for conversion into a vineyard
to produce grapes.

The proposed sale will also provide capital to allow development of the balance of
Stronvar Station. This will likely result in increased production and improved
profitability. The development includes diversifying into deer farming, which will require
investment in new handling facilities and deer fencing. The Vendors plan to deer fence
400 to 500ha, which would increase current carrying capacity from 3,000 stock units to
3,800 to 4,000 stock units.

The proposed transaction

82.

83.

84.

85.

The Applicant and Vendors entered into a Sale & Purchase Agreement (ASP) for the
Land on 28 September 2017. The ASP is conditional on consent under the Act being
obtained.

The date for obtaining OlO consent has now long since passed (being June 2018) and
either party is entitied to terminate the ASP at any time. Although almost two years has
since passed, neither party has decided to terminate at this time.

The ASP is also conditional upon David Evans and the Applicant reaching an access
agreement over the New Land. The Vendors have advised that no such agreement will
be reached if any attempt is made to create a new proposed WAC public access route
to the adjoining conservation land and that the ASP would be cancelled accordingly. A
letter from the Vendors outlining their position is attached in the Bundle of Additional
Documents (Document 03). This matter is further discussed under the Walking Access
factor in Attachment 3.

The Applicant is acquiring the New Land for $350,000. The consideration for the
purchase will be paid for from cash reserves of the Applicant.

Overview of Investment Plan

86.

87.

88.

The Applicant intends to convert approximately two thirds of the New Land, which is
steep and relatively unproductive in terms of its existing traditional sheep/beef farming
use, into a new forest.

The New Land has very low productivity for farming purposes due to the steep nature
of the terrain that it principally comprises, and access is difficult.

Part of the New Land adjoins the Waihopai River. In addition, several unnamed
tributaries of the Waihopai River and strips of Byron Stream meander in and out of the
New Land. None of these waterways constitute special land under the Act.
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108.

109.

The Vendors have stated:

If the proposed investment does not proceed, the Vendor will continue to farm the
land in question without proceeding with the proposed boundary
adjustment/subdivision. The Vendor would have to consider afforestation of the
land. However it does not have the skills, capital or the desire to complete this.

We consider that such retention (continued ownership by the Vendors) is a realistic and
likely possibility as.

e the Vendors are not selling all of their land (they consider the transaction a
boundary adjustment) — rather, they are retaining the balance of Stronvar Station
and they wish to reserve access rights over the New Land;

+ the Vendors have chosen not to cancel the current agreement with the Applicant
despite having had the option to do so for almost two years. The Application
states:

“Consent is required by 29 June 2018. If consent has not been granted by that date,
the Vendor is entitled to cancel the ASP”.

We consider the fact that they haven't chosen to exercise this termination option
provides further support to their stated intention of retaining the New Land at this
time, at least in the immediate future;

e the current subdivision resource consent requires the New Land to be
amalgamated with the Applicant’s adjoining land and the agreement is considered
a boundary adjustment. It is not clear whether an alternative subdivision resource
consent would be forthcoming, or how long it would take, or whether some other
afforestation mechanism was feasible. The current amalgamation condition is
considered in detail below.

Ownership of an equivalent area by an alternative forestry operator

110.

111.

112.

113.

Generally though, regardless of the stated intention of a Vendor, there is a rebuttable
presumption that, without the overseas investment, sensitive land would be acquired by
a competent and adequately funded ANZP.

This case though is an unusual situation as the current subdivision as depicted on the
scheme plan provided can only proceed if the New Land is amalgamated with adjoining
land owned by the Applicant. This is due to a compulsory amalgamation condition
which has been imposed by the local council as part of its subdivision consent under
the Resource Management Act 1991 — being RS U160987.

As evidenced by the amalgamation condition, the proposed subdivision is a boundary
adjustment between two continuing neighbours. Consequently, without the proposed
investment, the New Land could not be created in its existing proposed form utilising
the existing proposed subdivision scheme plan and consent.

The existing subdivision consent is depicted on the following proposed subdivision
scheme plan:
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116.

117.

118.

119.

120.

121.

Further Terms of Sale

19 Subdivision

19,1  The Purchaser acknowledges that the Property Is being purchased subject to the
terms of the Resource Consent obtained by the Vendor under U160987 from
Marlborough District Council {“Resource Consent”), The Resource Consent requires
the Property to be amalgamated with the land owned by the Purchaser at Lot 2 DP
375662, As soon as practlicable following satisfaction of the conditions In this
Agreement, the Vendor and the Purchaser will both sign such documents as are
required to put into effect the amalgarmation conditlons in the Resource Consent,
ahd transfer the Property to the Purchaser as part of that process, The Vendor must
ensure that all of the requirements of the Resource Consent are satisfied.

Consequently, for an alternative owner to effect a similar subdivision, at the very least,
a different or modified resource consent would be required.

Even so, as required by the Act and as set out in the farm land advertising section
above, the Vendors advertised approximately 627ha for sale subject to final survey and
subdivision consent being obtained. This advertising resulted in 24 enquiries and it is
clear that there is underlying interest in the advertised land.

We consider that this high number of enquiries would suggest that some kind of sale to
an ANZP forestry investor could certainly be possible in the medium to longer term
(through either an alternative subdivision or using some other method not requiring
freehold ownership - such as a forestry right) though this would depend upon the
willingness of the Vendors to sell.

We note that one potential ANZP wrote to Ministers stating that a comparable “back-up
offer” had been made. This ANZP stated:

“we are actively seeking to acquire property for carbon sinks, at market values,
and are interested in this property”

“My main point was to highlight that we, as resident NZ’s, are/have been seeking
land for planting forestry on ~ this property in question we have a back-up offer on
that is comparable to the one submitted by the overseas entity and is being
reviewed by the OIO”.

When we sought permission to refer this to the Applicant, the response was:

“No this was for your interest only so you were aware NZ interest existed outside
of those from overseas entities”

We consider that it is possible that this particular ANZP may be seeking a permanent
carbon sink forest (as a number of carbon investors have signalled to us) rather than a
commercial pine rotation forest such as that planned by the Applicant. It is also difficult
for us to give this undue weight given we are prevented from seeking the Applicant’s
comment on it. In any case, there is a rebuttable presumption that there is potential
alternative ANZP interest.

To date however, the Vendors have given no indication that they are considering an
alternative offer or that a lesser form of ownership would be acceptable to them, and
we note that that all advertisements referred to a subdivision (there was never any
indication that some other kind of ownership arrangement such as a forestry right was
available).

Even so, we have addressed both possible counterfactuals in our assessment of the
individual benefit factors below — though we consider the status quo counterfactual to
be most likely in the foreseeable future for the reasons set out above.
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Likely land use

122. We have considered both possible counterfactuals in our assessment of the individual
benefit factors below. We have determined that there are two likely possible land uses
if the investment does not proceed:

Continued farming as part of Stronvar Station

123. As stated above, the Vendors have stated that they will retain the New Land as part of
Stronvar Station if the proposed sale does not proceed, and that they would be unlikely
to carry out afforestation themselves.

124. If that was to occur, none of the new forestry benefits would eventuate and all would be
net benefits.
Afforestation of an area equivalent to the New Land

125. As stated above, we consider that afforestation is possible by an alternative forestry
investor - though this is less certain and is dependent upon the Vendors’ willingness to
sell and a successful alternative resource consent process.

126. In the event that some kind of alternative afforestation was undertaken, the level of
benefit likely to result from some of the benefit factors would disappear or be reduced
(given equivalent benefits would likely arise) though we consider that this would be less
certain and could be delayed.

Conclusion

127. We have considered the benefits from each of the two counterfactual possibilities in our
assessment of the benefits below.

Consultation and submissions about the Investment
Consultation with New Zealand Walking Access Commission

128. We undertook consultation with the New Zealand Walking Access Commission and
with the Vendors regarding proposed walking access. Details of this consultation
appear in the analysis of the walking access factor set out in the Bundle of Additional
Documents (Document 03).

129. We undertook consultation with the Gisborne District Council as set out in the
Ministerial briefings in the Bundle of Additional Documents (Document 4).

130. We undertook consultation with Crown Law with regard to one aspect of this
application.

Submissions
131. We received no formal third-party submissions in this case. However, as set out above

in paragraph 119, Ministers were contacted regarding a potential back up offer, and
this is outlined further in the third party submission section below.
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Rural Land Directive

132. This Investment involves the acquisition of ‘rural land’ being land that is non-urban and
over 5 hectares in size (excluding any associated land), but excludes ‘forest land’.
Therefore, in accordance with directions from Ministers, we have treated the following
factors as being of high relative importance:

the “jobs” factors (section 17(2)(a)(i));

the “new technology or business skills” factor (section 17(2(a)(ii));

the “increased export receipts” factor (section 17(2)(a)(iii));

the “increased processing of primary products” factor (section 17(2)(a)(iv));
o the “oversight and participation by New Zealanders” factor (regulation 28(j)).

Overview of assessment: Investment and Benefits Test

133. The section below sets out our discussion in relation to factors under which we

consider the proposed investment is likely to result in benefit to New Zealand.

134. Factors that we considered were either not relevant to the Investment, or the benefit to
New Zealand was not sufficient enough to be relied on, are discussed in Attachment
3. Attachment 3 also includes a detailed discussion of the Walking Access factor.

135. The following table summarises the likely benefits from the proposed transaction.
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Land preparation phase

Description Person years
required
Upgrade existing roads and tracks (8.7km) plus new road (2.1km) 1.25

Installation of battery culvert over Byron's creek
Signs/Weeds/Fence up-grade/Maintenance
Share of the new boundary deer fence

Pest Control

Kill Spray Sycamore (30ha)

Kill Spray Bracken (100ha)

Patch burning (60ha)

Contract supervision

Forest establishment phase

Planting (400ha) 6.0
Releasing (400ha)
Contract supervision/QC

Forest Maintenance phase

Boron Fertilizer (400ha) after three years 1.5
Pest control ($5000 per year over 28 year life of forest)
Wilding removal (every five years — five times during life of forest)

Harvesting

9 person harvest crew @60,000t/annum 49.0
3 logging truck drivers for 3.7 year
Harvest planner/supervisor 4.0 years

Harvest road establishment and ongoing maintenance

Total estimated person years required over the life of the Forest (28 years) 57.75

Average number of FTEs per year over the life of the Forest 2.0

141. In addition, Ernslaw expects to spend a further $107,000 per year on management
expenses which will support further employment.

New Indirect jobs

142. The investment may also result in indirect jobs such as domestic processing, shipping
and related services.

Counterfactuals

143. In the case of the status quo, the Vendors have stated that they are not in a position to
undertake an equivalent conversion of the New Land to forestry in the foreseeable
future. Consequently, all of the new forestry related jobs will constitute a net gain over
the status quo — and it is likely that existing farming jobs will increase too as stated
above.
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187.

188.

189.

190.

191.

There are areas close to the New Land where pinus conforta is growing unchecked.
The Applicant submits that its acquisition of the New Land will control the spread of
growth by establishing a canopy of radiata pine forest downwind. Contorta will not grow
under a canopy and the establishment of a plantation forest will act as an effective
barrier to further spread. This will adjoin existing barriers of plantation forest
established by the Applicant further east, creating a significant overall barrier against
the spread of this unwanted species.

Further, situated on part of the land is a former Catchment Board/ Forestry Research
area (containment control area), which is a major source of pests such as conifers. The
proposal by the Applicant to plant a forest will create a forest buffer zone between this
containment control area and the adjoining productive grazing land, which is owned by
the Vendors.

The Applicant will actively undertake wilding pine removal and has committed to a
budget of $10,000 over each 5-year period over the life of the forest, in which to carry
out this work.

Following a request for further conditions from Ministers, the Applicant has also
committed to take all reasonable steps to minimise the risk of natural regeneration of
exotic tree species (wildings) outside of the planted area, including through the
selection of sites for planting. We note that the Applicant was unable to agree to further
conditions as:

Our client’s forestry team has deliberated over the new expanded conditions. Its
response is that taking into consideration the small size of the subject land as a
forestry block and its current poor and highly infested state, that the new
expanded conditions will render it not viable as a commercial venture, and will
expose our client to high risk of project failure. Our client is cognisant of its
position as an overseas person owning land in New Zealand and it endeavours to
be an excellent corporate citizen, however it respectfully requests OlO to grant
consent on the basis of the previous conditions.

A further response from the Applicant seeking an amendment to the current proposed
condition is set out in the Bundle of Additional Documents (Document 5).

In addition to wilding pine control measures, the Applicant will undertake pest control,
on an ongoing basis. The initial budget for this is $15,000, recognising that the greatest
resource is required in the early phases of pest control on the land, with $5,000 per
annum being budgeted in subsequent years. These figures are based on the
Applicant’'s knowledge of pest control requirements in this area and its current
experience on adjoining forestry land.

QE Il support

192.

In addition, the Vendors have stated that they intend to use some of the sale proceeds
for the ongoing management of a QE |l Trust covenant area located on the balance of
Stronvar Station.

FSC Certification

193.

The Applicant will also commit to bringing the New Land under Forest Stewardship
Council (FSC) certified environmental and forest management systems. FSC is a
stringent certification system and is supported by the major ENGOs, World Wildlife
fund for Nature and Greenpeace, plus Forest & Bird in New Zealand. Under the revised
NZ National FSC Standard, the Applicant will be required to undertake a broad range
of ecological and environmental measures on the New Land. The process of starting
FSC certification is scheduled to occur in 2020 (subject to timing of settlement).
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207. In order for the One Billion Trees programme to be successful, it is reliant on New
Zealand continuing to have a viable, sustainable and economic forestry industry at all
levels including nurseries, plantations and processing operations.

Role of overseas investment in advancing the One Billion Trees strategy

208. Ensuring high quality overseas investment is crucial to achieving the One Billion Trees
programme. Research suggests that up to 70 per cent of plantation forest trees are in
overseas ownership therefore overseas capital will be important to helping the
Government advance this strategy.

209. Not all overseas investment in forestry advances the One Billion Trees programme.
When assessing whether an investment advances the programme it is a matter of
weighing up whether it advances or detracts from the programme’s objectives.

210. We consider that the establishment of a new forestry operation by an overseas person
will advance the One Billion Trees programme.

211. One of the objectives of the programme is helping New Zealand meet its climate
change targets. This includes the goal of becoming carbon neutral by 2050. Forestry
operations help meet these targets through carbon sequestration.

212. Overseas investment into the forestry industry can help ensure that the forestry
industry continues to be viable and economic in New Zealand. It helps encourage
forestry investors to continue to invest in their operations by ensuring that there is a
continued market for forestry land.

213. We consider that the Investment is also unlikely to have any detrimental effect on the
other objectives of the One Billion Trees programme.

214. Therefore we consider that the One Billion Trees programme will be advanced by this
Investment.
Counterfactual

215. In the case of the Vendors, they have stated that they are not in a position to undertake
an equivalent conversion of the New Land to forestry in the foreseeable future.
Therefore, the One Billion Tree programme will not be advanced under the status quo.

216. In the case of alternative afforestation, the programme would be equally advanced
though this is less certain and could be delayed.
Assessment

217. A proposed condition of consent will require the Applicant to complete the conversion
by 31 December 2022. If the Applicant fails to do so, a further disposal condition will
require it to sell the New Land. This will ensure that the One Billion Trees programme
will be advanced as soon as possible.

218. Though finely balanced, we are satisfied that this factor is met given the certainty
that the Applicant will undertake the conversion (as opposed to the possibility of
alternative afforestation) and that this will result in the advancement of the One Billion
Tree programme.

Provisional conclusion — Benefits Test

219. In order for consent to be granted, the Applicant must demonstrate:
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List of Attachments

23 S A U

Proposed Decision

Guidance for applying the Act
Other benefit factors
Sensitive land

Good character analysis
Overview table

List of other documents in the Bundie (includes some not
previously provided)

1.
2.
3.

Application (Page 1 of the Bundile)

Investment Plan (Page 217 of the Bundle)

Walking Access documentation (Page 39 of the Bundle)

(1) Report from NZ Walking Access Commission

(2) OIO analysis of NZ Walking Access Commission submission

(3) Letter from Vendor re NZ Walking Access Commission submission
Copies of prior Ministerial briefings (six) (Page 62 of the Bundle)

Email from Applicant confirming new directors and request to Ministers that special
condition relating to wilding pines be modified (Page 105 of the Bundle)

List of other documents available upon request (includes some not
previously provided)

1.
2.
3.

Good Character declaration (September 2018)

True and correct declaration (September 2018)

(a) OIO letter to Applicant requesting further information (June 2018)
(b) Response from Applicant to OlO letter (June 2018)

Various articles from Greenpeace, Oakland Institute and others alleging wrongdoings
involving Tiong related companies overseas (dating from 2004 to the present).

Tolaga Bay prosecution documentation (2019)
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11.

12.

13.

14.

15.

16.

17.

The good character test is applicable to individuals, not entities such as body
corporates. However, where the investment is to be carried out by a body corporate,
the character of the relevant individuals who control the body corporate will need to be
considered. Where an offence or contravention is committed by a body corporate to
which an individual had a 25% or more ownership or control interest, this is a
mandatory consideration. Where the individual's interest in the body corporate is less
than this, there generally must be other grounds to reasonably infer participation by the
individual in the alleged wrongdoing.

Section 19(1) of the Act states that the following factors must be taken into account
(without limitation) in assessing whether or not a person is of good character:

(a) offences or contraventions of the law by the person, or by any person in which
the individual has, or had at the time of the offence or contravention, a 25% or
more ownership or control interest (whether convicted or not):

(b) any other matter that reflects adversely on the person’s fitness to have the
particular overseas investment.

All relevant matters must be weighed up before you make a decision that an individual
is of good character. If you wish to rely on a matter to which the applicant has not had
an opportunity to respond, then such an opportunity to respond needs to be given in
order to meet the requirements of natural justice.

How much weight should be given to a particular matter depends on a number of
factors, including how closely linked the particular matter is with the investment being
made. While submissions on weighting given by the relevant overseas person or
individual with control may be considered, the ultimate decision as to the weighting to
be given to relevant matters is for you.

Matters which might be relevant include:

(a) Credible allegations of offending or contraventions of the law (assessing whether
the allegation is sufficiently linked to an individual with control or relevant
overseas person);

(b) Investigations, prosecutions or other enforcement action by regulatory or
professional bodies;

(c) Trackrecord in New Zealand.
Matters which are unlikely to be relevant include:

(a) Adverse information that does not relate to an individual with control (for
example, offences or contraventions by a relevant overseas person which
occurred before the particular individual became involved with the relevant
overseas person),

(b)  Where the decision maker is satisfied that allegations about a relevant overseas
person or individual with control have been fully investigated by the relevant
regulatory or other authority and the person or individual has been cleared of any
wrongdoing;

(c) Adverse information that does not impact on the character of a relevant overseas
person or individual with control.

Briefly, some of the things we consider when weighing up “good character” include:
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18.

19.

@)

(b)

(©

(d)

(e)

the seriousness of the matter, which may include considerations of: what the
matter was and the level of actual or potential harm; whether the matter was
established by a relevant regulator or the Court and attributed to an Individual
with Control (IWC) or Relevant Overseas Person (ROP); what the penalty or
other sanction was (if any); whether the matter was a one-off event or repeated
breaches, including a pattern of non-compliance across a range of regulatory
regimes; whether what occurred was inadvertent, negligent, reckless or
deliberate; whether what occurred was legal in New Zealand but illegal in the
jurisdiction in which it occurred, in which case we consider the culture and
context of that country;

if a matter is an allegation, the credibility of the allegation including the reliability
of the source and credibility of the information raised. Generally, if an allegation
is reported in a number of sources and is not simply ‘copy and pasted’ it is likely
to be regarded as having credibility;

connection to the IWC or ROP: we assess the level of control between any of the
IWCs of the ROP and the particular matter. For example, a breach of safety rules
by an employee of subsidiary company where the company was fined would
likely have a low (or no) connection with an IWC who was an executive director
of the parent company, whereas an executive decision by a company to illegally
collude with a competitor would likely have a high connection with that IWC.

relevance to this investment: we assess how relevant the particular matter is to
the nature of this particular investment. For example, a dangerous driving
conviction by an IWC would have low relevance in connection with the
acquisition of a dairy farm, whereas a conviction for discharging farm effluent into
a waterway would have a high relevance to the acquisition of a dairy farm.

what actions, if any, were taken to remedy the situation and reduce the chances
of it reoccurring.

The onus is on the applicants to satisfy the decision maker that all the individuals with
control are of good character.

If you have doubts about the character of anindividual with contro! which result in it not
being satisfied that the test for good character has been met, then the application for
consent must be declined.

Justice Miller’'s “with and without test”

Economic factors

The High Court in Tiroa E and Te Hape B Trusts v Chief Executive of Land Information
[2012] NZHC 147 (“Tiroa E”) requires the “economic benefit” factors in section 17(2)(a)
to be assessed on the basis of a “counterfactual test’. That is, Ministers must consider
with respect to each section 17(2)(a) factor whether the overseas investment is likely to
result in a benefit to New Zealand over and above any benefit that will or is likely to
result even if the investment does not proceed. It is only the additional benefit from the
overseas investment that is relevant when applying the “benefit to New Zealand”
criteria.

20.
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Non- economic factors

21.

Although the position is not free from doubt, the better view is that the same question —
will this benefit be achieved even if the overseas investment does not occur - should
be asked in relation to the other “non-economic” factors listed in section 17(2)(b)-(e).
The High Court judgment suggested* that there could be a benefit in respect of the
non-economic factors even if the same benefit would be achieved in the absence of the
investment. But as the Court noted™*, it is not easy to see how a benefit that will
happen anyway could be regarded as substantial for the purposes of

section 16(1)(e)(iii). We consider that Ministers should not treat benefits that are likely
to be achieved in any event as contributing to the “substantial and identifiable benefit”
criterion.

*Tiroa E at [36]. **Tiroa E at [38].

Regulation 28 factors

22.

23.

With regard to the factors in regulation 28 of the Overseas Investment Regulations
2005, Miller J noted that:

The criteria listed in reg 28 deal, for the most part, with benefits that only an
overseas buyer could provide or what may be loosely described as strategic
considerations, so they do not require a counterfactual analysis.*

*Tiroa E at [36].

Many of the factors in regulation 28 are incapable of having a counterfactual analysis
applied to them. However, as recognised by Miller J, there are some factors that may
require a counterfactual analysis. The Overseas Investment Office has applied a
counterfactual analysis where appropriate.

“Rural Land” Directive

24,

The overseas investment involves the acquisition of ‘rural land’ being land that is non-
urban and over 5 hectares in size (excluding any associated land), but excludes ‘forest
land’. Therefore, in accordance with directions from Ministers, we have treated the
following factors as being of high relative importance:

(a) the “jobs” factor (section 17(2)(a)(i));

(b) the “new technology or business skills” factor (section 17(2)(a)(ii));

(c) the “increased exports receipts” factor (section 17(2)(a)(iii));

(d) the “increased processing of primary products” factor (section 17(2)(a)(vi)); and
(e) the “oversight and participation by New Zealanders” factor (regulation 28(j)).

Conditions

25.

26.

Conditions may be imposed on any consent that is granted, under section 25 of the
Act. The attached Report recommends some conditions that you may wish to consider
imposing in this case.

If you wish to make any changes to the conditions of consent, those changes should be
discussed with the Overseas Investment Office, and the other Minister, before being
finalised.
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Decision

27.

28.

29.

30.

31.

The decision that you are required to make should be based on information available to
you that you consider is sufficiently reliable for that purpose. The information that the
Overseas Investment Office has taken into account in making its recommendation is
summarised in the attached Report.

If your decision differs from the assessment and recommendation in our report, and
your decision is to grant the application because, in the exercise of your discretion, you
are satisfied the criteria in section 16 are met, please inform the Overseas Investment
Office. We will then request a statutory declaration from the applicant regarding the
truth and correctness of the application and material supplied in subsequent
correspondence. We will also provide you with a proposed decision notice and
proposed consent conditions for your consideration.

If your decision differs from the assessment and recommendation in our report, and
your decision is to decline the application because, in the exercise of your discretion,
you are not satisfied the criteria in section 16 are met, please provide separate reasons
for your decision in writing. Those reasons should cross-reference any relevant
background information and legal provisions contained in our report, then set out a
summary of why you have reached the position you have reached.

If you propose to disagree with the decision of the other Minister, you should discuss
your proposed decision with the Overseas Investment Office and the other Minister.

If required, staff members from the Overseas investment Office are available to brief
you on the Office’s recommendations.
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9.

The overseas investment will therefore result in the creation of some new public
walking access over the New Land but will not result in all of the new access
mechanisms recommended by WAC.

Counterfactual assessment and conclusion

10.

11.

12.

We consider that there is little likelihood that the two proposals agreed to by the
Applicant would otherwise likely arise under the likely counterfactuals.

No previous New Zealand owner has created any such esplanade strips and it seems
unlikely that this would be volunteered by any future owner as it would be both costly
and of no advantage to such an owner. Furthermore, as stated above, the current
subdivision consent does not require the creation of any new access arrangements.
We therefore consider it unlikely that the new access route proposed by WAC would
otherwise be created.

However, given the recommendation of WAC that an additional public access track be
formed, and given its very high importance to WAC, we consider that there will not be
adequate mechanisms in place in terms of public walking access and therefore
benefit to New Zealand is unlikely to arise with regard to this factor.

Other factors

13.

We considered that the factors below were either not relevant, or the benefit to New
Zealand was not likely or sufficient to be relied on for purposes of our assessment.
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ATTACHMENT 4 — SENSITIVE LAND

1. Part Stronvar Station, Waihopai Valley

Land

Itereat Freehold Interest (approximately 627.674 hectares)

?;I?“"s) of | Part of MB4D/1039 (Marlborough)

Is more than 5 hectares of non-urban land

Sensitivities | Adjoins land that is over 0.4 hectares and is a scientific, scenic, historic, or nature
reserve under the Reserves Act 1977 that is administered by the Department of
Conservation
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Rimbunan Hijau Group - environmental concerns

8.  The following extracts are reproduced from the good character appendix to a prior
application by the Applicant (for which consent was granted in March 2017):
Two of the individuals with control of the overseas person, Dr. Tiong Ik King and Mr. Tiong Thai King™,

are the brothers of Mr Tiong Hiew King (also an individual with control), who founded Rimbunan Hijau
Group (‘RH Group”) in the mid-1970s.

Criticisms have been made about RH Group, which is a large Malaysian company present in more
than fifteen countries, and is involved in many sectors including media, forestry, oil palm plantations,
aquaculture, biotechnology, mining, oil and gas, plastic manufacturing, real estate and insurance
services.

These criticisms have been made or promulgated by groups campaigning about the degradation of
the environment or human rights, particularly in Papua New Guinea, and the Malaysian state of
Sarawak (Bomeo).These groups include Greenpeace, the Rainforest Action Network, PKR
(Sarawak), Papua New Guinea Mine Watch, Sarawak Report and the Oakland Institute

These groups have claimed that:

(@) RH Group has derived large wealth from timber concessions and land used for
oil palm plantations in Sarawak, while the indigenous people living there have
remained poor, and the animal and plants they depend on have been destroyed
without compensation.

(b) Domination of the media and political offices by the Tiong family has resulted in
their favourable treatment and the blocking of their opponents.
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QOur assessment of the good character criterion includes assessing the disclosures made by the
applicant and conducting an open source search on the relevant individuals with control. Our
assessment is conducted on a risk-based and proportionate approach (as directed by the Ministerial
Directive Letter).

As part of this assessment, we also consider the track record of the particular investor, or the
individuals with control of that investor, including their track record in New Zealand. We have received
legal advice in 2013 that it is always possible for the OIO to go further with its inquiries but that
resources available to it must place a sensible limit on such inquiries.

We have conducted our assessment of the good character criterion in regard to Emslaw’s application
in accordance with the above approach.

We have undertaken extensive open source searches on the individuals with control and provided
the Ministers with all information discovered in these searches.

Emslaw has been investing in New Zealand since the 1990s and is New Zealand’s fourth largest
forestry operator. Ermnslaw has been the recipient of environmental awards from three Regional
Councils during this time.

As part of our assessment of the good character criterion we have taken into account Emslaw’s track
record in New Zealand, the nature of the matters found and/or disclosed (being allegations),
Emslaw’s response to the allegations and the relatively small nature of this particular forestry
investment. We have also taken into account previous decisions by Ministers in regard to this
applicant based on the information that is currently available and the legal risk associated with taking
a different view on this criterion on the basis of the same information.

Tolaga Bay — environmental concerns

14. As setout in detail in briefing 6 in Bundle of Additional Documents (Document 4), we
considered whether the ongoing prosecution of the Applicant following the Tolaga Bay
Incident could impact on our assessment as to the good character of the IWC.

15.  We concluded that:
The unresolved nature of this matter creates a degree of uncertainty.

On-going Court proceedings do not provide evidence of wrong doing and does not conclusively shed
light, one way or another, on whether the criterion is met. Whether or not the section 16(1)(c) (good
character) criterion is met requires an exercise of Ministerial judgement and is ultimately a decision
for the Ministers.

The good character test is applicable to individuals, not entities such as the Applicant. An offence or
contravention committed by a company is a mandatory consideration if an individual with control for
the purpose of this application had a 256% or more ownership or control interest in the company at
the time of the offence or contravention.

While we understand the individuals with control for this application were directors of the Applicant at
the time of the alleged offending, this matter is still before the Courts and no decision has yet been
made.

We note, however, that GDC has confirmed that no individual directors have been charged under
the prosecutions.

To date, we are not aware of the Applicant wilfully acting in bad faith, or that the Applicant was
unusually negligent as a forest owner or manager. Rather, we note that the Applicant is one of ten
forestry companies being prosecuted for similar actions by the GDC — suggesting that its actions
were standard industry practice (poor though this may have been) in the area at the time.

We are also satisfied that the Applicant has already taken significant (and costly) steps to mitigate
the damage, and to reduce the likelihood of similar disasters in the future. We also note that, despite
being one of the largest forestry operators in New Zealand, this is the first time it has been prosecuted
in New Zealand for an incident of this nature. We also note that the Applicant has received three
environmental awards from New Zealand regional councils.

Conclusion
16. For the reasons set out above, we continue to be satisfied that the individuals with
control of the relevant overseas persons are of good character.
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17. Having regard to the above, we are satisfied that the statutory declaration provided by
the Applicant, can be relied on. We are accordingly satisfied that the individuals with

control are of good character.

18. We note that the conditions proposed in Appendix 1 include a requirement that the
Individuals with Control (as defined in the conditions) continue to be of good character.
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