
                                                       

 
 
 
 
 

HEI WHAKATAU | BRIEFING 
 

Outstanding issues regarding proposed amendments to the Public Works 
Act 1981 
 

Date: 26 September 2019 Priority Medium 
Classification In Confidence Tracking Number TPK: 40184 

LINZ: BRF 
20-081 

 
 

Action sought Date action required by 
It is recommended that joint Ministers: 

1. agree that the package of proposals related to land acquisition apply to the 
lands set out in Attachment One (“protected land”) 

2. agree that local authorities be required to seek the consent of the relevant 
Māori Minister before signing a Notice of Intention to Take Land 

3. agree that officials advance the principles described in paragraph 25 into the 
upcoming Cabinet paper as a proposal to promote the retention of protected 
Māori land in Māori ownership 

4. agree that the binding use agreement option be considered as part of any 
future review of the PWA (i.e. not to be advanced through the upcoming 
Cabinet paper) 

5. agree that officials advance proposals to compensate all separately owned 
dwellings on a property, and value Māori freehold land as if it were general 
land for the purposes of compensation 

6. agree to use the attached A3s as a basis for your upcoming Ministerial 
discussions 

7. agree to the attached draft targeted engagement plan, and for officials to 
meet with key groups. 

 
4 October 2019 

 

 
 

Contact for telephone discussion (if required)  
Name Position Telephone Mobile 1st contact 
Charles Ngaki Policy Manager, Economic 

Wealth (TPK) 
 027 257 9578         

Ruth Fischer-Smith  Policy Manager, Property and 
Investment (LINZ) 

(04) 460 0097   

Evan Martin Senior Policy Analyst (TPK)  027 243 4633 √ 
Sarah Carson Senior Policy Analyst (LINZ)  022 167 6064  

 
Other Agencies Consulted 
☐ MBIE ☐ MoJ ☐ NZTA  ☐ MSD ☐ TEC  ☐ MoE 
☐ MFAT ☐ MPI ☐ MfE  ☒ DIA ☐ Treasury ☐ MoH 
☒ Other Te Arawhiti 
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Attachments 

1. Attachment One - Types of land to which the new provisions would be subject 

2. Attachment Two – Proposed A3s for Ministerial discussion – Package of proposals 

3. Attachment Three – Proposed targeted engagement plan 

 
 
Minister’s office to complete: 
 
 
 
 
 
Comments: 
 
 
  

☐ Approved ☐ Declined 

☐ Noted   ☐ Needs change 

☐ Seen      ☐ Overtaken by Events 

☐ See Minister’s Notes ☐ Withdrawn 
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26 September 2019 
 
 
Te Minita Whanaketanga Māori                                                 The Minister for Land Information 
 

Outstanding issues regarding proposed amendments to the Public 
Works Act 1981 
 
Purpose 

1. This paper seeks joint Ministers’ agreement to: 

a. the approach to deal with outstanding issues regarding proposed amendments to the 
Public Works Act 1981 (the PWA) with regard to land acquisition 

b. use the attached A3s for discussion with your Ministerial colleagues 

c. the attached proposed targeted engagement plan and for officials to schedule meetings 
with key groups. 

 
Executive Summary 

2. There are a number of outstanding issues regarding proposals to improve the operation of the 
Public Works Act 1981 to land that is important to Māori.  

3. Recommendations a, b, and c below reflect further decisions we need from you related to the 
original proposals (paragraph 6). Recommendation d responds to our further consideration of 
the binding use agreement which we briefly discussed at our previous meeting. 
Recommendation e has not previously been presented to you – it was part of the former Te 
Ture Whenua Māori Bill and we recommend carrying over into any new Bill.  

4. We seek your decisions regarding the following matters: 

a. That the package of agreed proposals apply to the lands (protected lands) described in 
Attachment One  

b. That local authorities be required to seek the consent of the relevant Māori Minister before 
signing a Notice of Intention to Take Land; noting that this is a significant change in the 
delineation of powers between central government and local authorities 

c. To advance a set of principles into the upcoming Cabinet paper as a proposal to promote 
the retention of protected Māori land in Māori ownership 

d. That the binding use agreement option be considered as part of a future review of the 
PWA (i.e. not to be advanced through the upcoming Cabinet paper). 

e. To advance proposals to compensate all separately owned dwellings on a property, and 
value Māori freehold land as if it were general land for the purposes of compensation into 
the upcoming Cabinet paper. 

f. To use the attached A3s as a basis for future discussions with other key Ministers 
(Attachment Two) 
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g. To a proposed targeted engagement plan (Attachment Three). 

5. Following decisions on these matters, we will undertake targeted engagement with key groups 
and prepare a Cabinet paper and associated Regulatory Impact Statement.  

 
Background 

6. You met with officials on 7 August 2019 to discuss a package of proposals to amend the PWA 
to improve protections for protected Māori land from compulsory acquisition. At that meeting, 
you requested further advice on the option to include a general Treaty principles clause, the 
types of land to be affected by the proposals and a revised A3 to use for Ministerial 
discussions. The package of recommended proposals presented to you were: 

a. Proposal 1: The Minister for Māori Development (for land held under Te Ture Whenua 
Māori Act 1993) or the Minister for Māori Crown Relations: Te Arawhiti (for returned Treaty 
land) would be added to the Ministerial decision making process for signing Notices of 
Intention to Take Land. 

b. Proposal 2:  Options to take a lesser interest in land would need to be exhausted before 
the fee simple is acquired (that is, before there is a change in ownership). 

c. Proposal 3: Applying a general Treaty principles clause to the compulsory acquisition 
sections of the PWA. 

7. The other options presented were the introduction of a binding use agreement, introducing a 
national / regional test to the compulsory acquisition of protected Māori land, and providing 
that a Māori Land Court Judge preside over objections to the acquisition of protected Māori 
land. 

8. You also recently received a joint-agency briefing on the offer-back of former Māori land under 
the PWA on 12 August 2019 [TPK #39863 LINZ BRF 19-266 refer]. We propose that, if you 
agree, this material also be part of your upcoming Ministerial discussions and targeted 
engagement. 

  
Outstanding policy issues – Land acquisition 

Types of land to which the new provisions would be subject 

9. At the recent meeting you indicated support for the proposals applying to the types of land 
identified as ‘protected Māori land’ in the proposed Urban Development Bill. In addition to this 
list, we propose that the provisions apply to Māori Reserved Land under the Māori Reserved 
Land Act 1955, and Te Urewera land defined by section 7 of Te Urewera Act 2014. 

10. Attachment One describes these lands, as well as the extent and location (where known). 
The rationale behind providing some level of protection specifically to these lands is the same 
as previously provided under the Urban Development Bill. The Urban Development Bill treats 
these lands differently because of the need to promote the retention of these lands in Māori 
ownership (which is a particular focus of Te Ture Whenua Māori Act 1993 in relation to Māori 
freehold land). 

11. Under the proposed Urban Development Bill, the Urban Development Authority would not be 
able to compulsorily acquire these types of land. The key rationale for this was that there 
would likely be no offer-back given the likelihood the land would pass out of Crown ownership. 
This rationale does not apply in a broader sense.  
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12. Given Māori Reserved Land and Te Urewera land is not currently captured in the proposed 
Urban Development Bill, we have included rationale for why this land is included in 
Attachment One. 

Recommended approach 

13. We seek your agreement that the package of agreed proposals apply to the lands (protected 
lands) described in Attachment One.  

Application of Proposal 1 to local authorities  

Ministerial decision making on land acquisitions 

14. The PWA enables the chief executive of a local authority to submit a request directly to the 
Governor-General to take the land. This means that the option to require the consent of a 
relevant Māori Minister would only apply to the Crown and network utility operators unless 
further amendments were made to the treatment of local authorities.  

15. Under this arrangement the Minister for Land Information is accountable for objections to 
Crown and network utility operator takings, and the relevant chief executive is accountable for 
objections for local authority takings. We recommend that the consideration of any changes 
to the distribution of accountabilities is out of scope of these current reforms.  

16. We consider that additional safeguards against the taking of Māori land by local authorities 
are appropriate. We do not see a policy rationale for including additional safeguards for the 
Crown and network utility operators, but not for local authorities. The impact of a compulsory 
acquisition on the landowners is the same regardless of who is taking the land.  

17. We recognise that requiring local authorities to seek a decision from Ministers is a significant 
departure from the PWA current decision making process, and a departure from the usual 
relationship between central and local government decision making. 

18. On balance, we recommend that the local authority be required to seek the consent of the 
relevant Māori Minister before signing a Notice of Intention to Take Land. This is the same 
requirement that LINZ will undertake on behalf of Crown agencies and network utility 
operators.  

19. The relevant Māori Minister could decline to provide consent, though they would be unable to 
act unreasonably in providing or withholding consent.  

20. Given the low volume of Notices of Intention to Take protected Māori land we do not anticipate 
that this would significantly add to the relevant Māori Minister’s workload.  

21. LINZ will prepare guidance for local authorities to standardise the way in which consent is 
sought.  

Application of other proposals 

22. We also intend that the other proposals in the package apply to local authorities as well (i.e. 
the requirement to exhaust the practicality of taking a lesser interest and the requirement to 
consider principles that emphasise the retention of land in Māori ownership). 

Recommended approach 

23. We seek your agreement that local authorities be required to seek the consent of the relevant 
Māori Minister before signing a Notice of Intention to Take Land. 
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Proposal 3 - Treaty principles 

24. We previously presented you with an option to require that the principles of Te Tiriti o Waitangi 
be applied to the compulsory acquisition of protected Māori land. You requested further advice 
on the implications of including a Treaty clause, to ensure that it is effective in meeting the 
objective of the retention of protected Māori land in Māori ownership. 

25. Following discussion with Te Arawhiti, we consider the following principles best meet the 
objectives instead of requiring consideration of the Treaty or its principles: 

a. This Act (the PWA) recognises that Māori have strong associations with protected lands1.   
Since time immemorial Māori have exercised and continue to exercise control over their 
lands, resources, and taonga in accordance with tikanga Māori and, consistent with the 
guarantees given to Māori in Te Tiriti o Waitangi, to protect the right of owners of Māori 
land to retain, control, occupy, and develop their land as a taonga tuku iho for the benefit 
of present and future generations of owners, their whānau, and their hapū. 

b. In recognition of the strong association of Māori to protected lands parties with functions, 
duties and powers under this Act must actively work to balance the need for land for public 
works with the protection of the interests  of owners of protected land to retain, control, 
occupy, and develop protected land for the benefit of present and future generations. 

26. This set of principles has the benefit of clearly emphasising the fundamental importance of 
the retention of protected Māori land in Māori ownership for the benefit of present and future 
generations, and the need to balance this with the need to acquire land for public works. This 
approach aligns closely with Te Ture Whenua Māori Act 1993, with a strong emphasis on the 
retention of Māori land. We recommend that the principles apply to Part 2 compulsory 
acquisition of land. 

27. The above set of principles set out the direction the proposed clause may take, and could be 
subject to wording change as a consequence of feedback we receive from Ministers or other 
agencies. 

28. We have moved away from a general Treaty clause on the basis that: 

a. feedback from Minister’s at the meeting with officials on 7 August 2019 indicated a 
preference for the principles to specifically promote the retention of land in Māori 
ownership 

b. The Legislation Design and Advisory Committee advised that agencies need to: 

i. consider what is required in the particular context to enable the legislation to be 
consistent with the principles of the Treaty of Waitangi 

ii. build Treaty-consistent requirements or mechanisms into the operative provisions of 
the legislation (and then consider whether, in that context, the legislation needs to refer 
to the Treaty). 

c. parties who have power under the PWA (who aren’t Treaty partners) will be bound by 
these principles. 

29. Our previous advice to you noted that the Waitangi Tribunal recommended that the PWA 
should be interpreted and administered so as to give effect to the principles of the Treaty of 

 
1 This would be a defined term that would cross-reference to the land categories outlines in Table 1.  
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Recommended approach 

39. In summary, we have not identified a discernible advantage for landowners of the binding use 
agreement mechanism over what is currently available in the PWA (such as a lease). There 
are also a number of outstanding issues and questions to resolve, as well as uncertainty over 
its impact on the wider PWA regime. 

40. Based on this, we seek your agreement that this option be considered as part of a future 
review of the PWA (i.e. not to be advanced through the upcoming Cabinet paper). 

41. This approach would allow this option to be socialised with landowners and agencies before 
a final decision was made on whether to proceed to make provision for this approach in the 
PWA.   

New Proposal - compensation where Māori freehold land is acquired for public works 

Issues 

42. We have not previously provided advice on proposals to ensure Māori freehold landowners 
receive adequate compensation when their land is acquired for public works. There are two 
main issues with regard to compensation where Māori freehold land is acquired under the 
PWA: 

a. Payment for disturbance and taking of dwellings 

Where land is acquired under the PWA compensation is paid to the owners of any affected 
dwelling. These provisions do not recognise that there may be more than one separately 
owned dwelling on one parcel of Māori land. This has the inequitable effect that if two or 
more separately owned dwellings on multiply-owned Māori land are affected, the dwellings 
share a single payment.  

b. Valuation of Māori freehold land 

Officials have previously been advised by valuers of instances where Māori freehold land 
acquired under the PWA is valued lower than similar general land on account of having a 
Māori freehold land title. This has the effect of the owner(s) receiving lower compensation 
than equivalent general title land.  

Proposals 

43. In order to address these two issues, we recommend advancing the following proposals into 
the material for Ministerial discussion and the upcoming Cabinet paper: 

a. Provide that compensation for acquisition of notified dwellings be applied to all separately 
owned dwellings on a property. In the absence of an occupation order, lease or similar 
agreement for a home the home owner will require a declaration of equitable ownership 
from the Māori Land Court. The cost of a declaration of equitable ownership will be met 
by the acquiring agency. 

b. Provide that Māori freehold land must be valued as if it were general land for 
compensation purposes under the PWA. 

44. These proposals were included in a Supplementary Order Paper to the former government’s 
Te Ture Whenua Māori Bill. These proposals were supported by relevant agencies at the time. 
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Consultation 

56. We propose that engagement occur with targeted groups to test the package of proposals. 
We also propose that you hold Ministerial discussions with key Ministers to test the package 
of proposals. We will work with your offices to schedule these Ministerial meetings. 

Next Steps  

57. We propose the following next steps: 

a. October 2019 – Ministers socialise proposals with Cabinet colleagues (Attachment Two 
provides draft A3s for these discussions) 

 

c. November 2019 – Cabinet Policy decisions 

d. March 2020 – Cabinet agreement to introduce Legislation 

e. April 2020 - Introduction of legislation. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

[Out of Scope]

Re
lea

se
d 
un

de
r t

he
 O

ffi
cia

l I
nf
or

m
at
ion

 A
ct 

19
82



 

Page 11 
 
 
 
 
 
 

Recommended Action 

58. It is recommended that joint Ministers: 

1. agree that the package of proposals related to land acquisition apply to the lands 
set out in Attachment One (“protected land”) 

2. agree that local authorities be required to seek the consent of the relevant Māori 
Minister before signing a Notice of Intention to Take Land 

3. agree that officials advance the principles described in paragraph 25 into the 
upcoming Cabinet paper as a proposal to promote the retention of protected Māori 
land in Māori ownership 

4. agree that the binding use agreement option be considered as part of any future 
review of the PWA (i.e. not to be advanced through the upcoming Cabinet paper) 

5. agree that officials advance proposals to compensate all separately owned 
dwellings on a property, and value Māori freehold land as if it were general land for 
the purposes of compensation into the upcoming Cabinet paper 

6. agree to use the attached A3s as a basis for your upcoming Ministerial discussions 

7. agree to the attached draft targeted engagement plan, and for officials to meet with 
key groups. 

 

Yes / No 

Yes / No 

Yes / No 

 

Yes / No 

Yes / No 

Yes / No 

Yes / No 

 

Rahera Ohia 
Deputy Chief Executive, Policy 
Partnerships  

Joseph Shannon 
Policy Director 

 

Hon Nanaia Mahuta 
Te Minita Whanaketanga Māori  

Hon Eugenie Sage 
Minister for Land Information 

Date:_____ / _____ / 2019 Date:_____ / _____ / 2019 
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Attachment Two: A3s for Ministerial discussion 
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[Out of Scope]
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