











12.4 the conditions relating to residential land to be imposed on the consent in
accordance with section 16B will be, or are likely to be, met.

Hon Dr Megan Woods Hon Damien O’Connor
Agree [] Agree L]
Disagree L] Disagree L]

National interest assessment

13. | note that the overseas investment in sensitive land is not a transaction of national
interest under section 20A of the Act and the Minister of Finance has not notified it is a
transaction of national interest under section 20B of the Act.

Hon Dr Megan Woods Hon Damien O’Connor
Noted [] Noted L]

Decision about whether to grant or decline consent

14. My ultimate decision is to:

Hon Dr Megan Woods Hon Damien O’Connor

Grant consent subject to the [] Grant consent subject to the []
conditions in the Proposed conditions in the Proposed

Decision in Attachment 1 Decision in Attachment 1

Grant consent with amended [] Grant consent with amended L]
conditions provided on: conditions provided on:

Decline consent [] Decline consent ]
Hon Dr Megan Woods Hon Damien O’Connor

Date: / / Date: / /



C. Background and proposed transaction

Background to the Transaction

The principal asset of MVM is its milk processing factory, which is located off Waipahi
Highway near Gore, Southland. The Factory was opened in November 2018 and
incorporates a number of modern design features.

Figure 1 - The Factory

Prior to construction of the Factory, MVM anticipated a significant portion of sales of its
nutritional powder products being made direct into China, via online and offline direct
in-country sales to Chinese consumers.

The Factory was not designed to have on-site blending and canning facilities. t=#@®®

MVM has incurred substantial losses since production began. [ s 9(2)(b)(ii) ]

. MVM recorded an EBIT loss of close to $30 million in each
of the 2018/19 and 2019/20 seasons [ s 9(2)(b)(ii) ]

The Transaction

The Applicant is a dairy company which markets and distributes ‘a2 Milk’ branded
products. The Applicant seeks consent to acquire up to 100% of the shareholding of
MVM8, which will bring with it, control over the assets of MVM, including the Land and
the Factory. The acquisition of the Factory will allow the Applicant to increase its
manufacturing capacity of infant nutritional products.®

8 As explained at paragraphs 3 and 4 above, the Applicant seeks to acquire 75% of the shares initially and may seek to acquire
up to 100% [ s 9(2)(b)(ii) ] .
*[s9Q)(b)(i) ]



20. The Applicant proposes to acquire 75% of the shareholding of MVM for approximately
$268.5 million through:

. The transfer of ordinary shares from minor shareholders'® and CAHG;

o The issue of shares in MVM. 1!

collectively, (“the Transaction”).

21. At the conclusion of the Transaction the shareholding in MVM will be split 75:25
between the Applicant and CAHG . | IEEIIDIDINN EE————
()
]

D. Application of the Act

22. The Land is sensitive because it is hon-urban land over 5 ha in size and contains
residential land,*® so consent is required.** The following criteria for an investment in
sensitive land apply to this application:®
. The investor test must be met.'6
. The benefit to New Zealand test must be met.*’

° You must also note whether the investment is a transaction of national interest
and, if so, whether the Minister of Finance has decided that the investment is
contrary to New Zealand’s national interest.®

23. In order to satisfy the benefit to New Zealand test, the decision-maker must:

. determine that the overseas investment will, or is likely to, benefit NZ;*° and

o determine that benefit will be, or is likely to be, substantial and identifiable;?® and

o because the Land is residential:

o determine a residential land outcome;?*
o apply conditions of consent for the residential land outcome;?? and
o be satisfied that those conditions are likely to be met.%
24. We assess the investor test in Part E, the benefit to New Zealand test in Part F, the

farm land offer test in Part G, and discuss national interest matters in Part H.

10 Including the farmers supplying milk for processing, and various ‘investor’ shareholders.
11

12'See paragraph 4 and footnote 5 above.

13 Table 1, Part 1, Schedule 1 of the Act.

14 Under sections 10(1)(a) and 12(a)(i) of the Act.

15 Set out in section 16(1) of the Act.

16 Section 16(1)(a) of the Act. The application was received before 22 March 2021 when the new Investor Test set out in section
18A of the Act came into force. The Investor Test that must be applied to this application is, therefore, the test set out in section
19 of the Act (since repealed). The elements of that test are set out in the Table at paragraph 36 of this report.

17 Section 16(1)(e) of the Act.

18 Section 16(1)(g) of the Act.

19 Section 16A(1)(a) of the Act.

20 Section 16A(1)(b) of the Act. This criterion applies because the Land is non-urban land over 5 ha in size.

21 Section 16B(3)(a). The Act specifies a range of outcomes to choose from in clause 19, Schedule 2 of the Act.

22 Section 16B(3)(a): The Act specifies a range of conditions that must be imposed depending the chosen residential outcomes

in clause 19, Schedule 2 of the Act.

2 Section 16A(1)(c) of the Act.












improve the on-site laboratory facilities at the Factory to enable on-site testing;
and

assess the opportunity to install blending & canning capabilities at the Factory
(these are likely to be required in order for the Factory’s products to meet the
requirements of the SAMR Regs).
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What is likely to happen without the investment (Counterfactual)
The Applicant’s submissions on the counterfactual

47. The Applicant notes that out of the six largest milk processing companies that collect
and process milk in New Zealand, three are considered “overseas persons” under the
Act, (being Synlait, Westland Dairy Company and Oceania Dairy), and three are New
Zealand based: Fonterra, Open Country Dairy (Open Country) and Tatua Co-
Operative Dairy Company (Tatua).

48. Tatua operates out of the Waikato region, so it is unlikely that it would be looking to
expand into Gore. The Applicant notes that both Fonterra and Open Country have
competing facilities in close proximity to the Factory. The Applicant submits that it is
therefore unlikely that an alternative New Zealand purchaser (ANZP) could be found.

49. The Applicant therefore submits that the appropriate counterfactual is the status quo,
noting that MVM will not be in a position to move to a financially sustainable business
model or to make any meaningful investment in the short to medium term.
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Consultation with MPI regarding counterfactual

54. We consulted with the Ministry of Primary Industries (MPI) to assess (amongst other
things) whether the counterfactual proposed by the Applicant and Vendor was realistic.
MPI’s assessment was that of the three likely ANZPs: Fonterra was not currently
looking for additional production capacity; Open Country’s business model focussed
more upon commodity powders; and Tatua was presently focusing on the Waikato
region. MPI considered it would be unlikely, given MVM’s financial performance, that a
ANZP from outside the dairy industry would be interested in investing in MVM.

55. MPI confirmed that MVM would be likely to be facing significant financial losses for the
foreseeable future. The operating costs of the Factory mean that while the Factory
could be profitable producing infant formula (which presently sells for H)ZS it
is not profitable producing commodity milk powder (which sells for SSEISIEEN)-

56. MPI note that CAHG does not have an established dairy product distribution network in
China and is not a dedicated dairy company.®® CAHG is likely to continue to underwrite
MVM in the short term.3!

Our Assessment

57. We consider that the appropriate counterfactual is the status quo. MVM has been
unable to secure another strategic investor and it appears no ANZP exists at this time

o
=
&
=
(8
<
—
o
5
~+
=y
(9]
(%]
>
o
—~
~t
o
3
(1%
2
c
3
~t
0]
=
3

Consultation with MPI regarding benefits
58.

59.

60. MPI confirmed that the Applicant has an established distribution network EESIDIDEN

. The Applicant was trading in a high value, branded product,
albeit in an increasingly competitive market.

61.  MPI also confirmed that the export receipt projections provided by the Applicant were
realistic,

62.

2 This is the ‘free on board’ export price, not the retail price.

2 This is the ‘free on board’ export price, not the retail price.

% Its business includes: livestock & poultry breeding, veterinary vaccines & pharmaceuticals, feeds and feed additives, feed
grass, sustainable animal farming, dairy products, bee products, pet products, fertilizers, pesticides, plant seeds, chemical
products, instruments and equipment.

31 At least until June 2021.
32



63. MPI was not able to comment on whether the number of jobs created by the lab was
correct, but noted that it was more likely that benefit to be delivered by the Applicant
would be provided by preserving existing jobs at the Factory.

Summary of benefits

64. The benefits to New Zealand that are likely to result from this investment and our
assessment of the relative weight to be given to each are set out in the table below.

65. Factors that we considered were either not relevant to the investment, or the benefit to

New Zealand was not sufficient to be relied on, are noted in Attachment 4.

66. In applying the benefit to New Zealand criteria, you are required to consider each of the

benefit factors and determine which of them are relevant. The weight and relative
importance to be given to each factor is a matter to be determined by you as the

decision-maker. This report sets out our assessment to guide your consideration,
however it is not determinative.

67. Under the terms of the Ministerial directive letter,* the ‘rural land directive’ applies to
this investment.3* The benefit factors Ministers have directed should be given high
relative importance are noted in the table below.3®

33 Dated 28 November 2017, paragraphs 13-17.
34 Because the investment involves the acquisition of non-urban land over 5 hectares in size (excluding any associated land)
and excludes ‘forest land’.

% The factors that we have given high relative importance are: jobs, new technology or business skills, increased export
receipts, increased processing of primary products, and oversight and participation by New Zealanders.









Contingent benefits

We have taken a conservative approach and have not credited the Applicant with
benefits resulting from developments they have not fully committed to. This
substantially reduces the relative weighting of the benefits we have found will be made
out. We acknowledge however, that it is open to Ministers to take a different view, and
credit likely benefits as well as committed benefits.?’

Residential land outcome

As the Land includes residential land, you must determine a residential land outcome;*
apply conditions of consent for the residential land outcome;* and be satisfied that
those conditions are likely to be met.*°

There were two dwellings on the Land:
o a cottage, which has now been demolished (the Cottage); and

o a house which is to be refurbished to provide temporary accommodation and
working facilities for the primary use of visiting MVM employees. advisors and
directors (the House).

The Cottage site The House

Figure 2 - The House and the Cottage

We consider the most appropriate residential land outcomes are:

o ‘incidental residential use’,** (in respect of the residential land relating to the
House*?) for which conditions must be imposed that require: that the residential
land is used for residential purposes only in support of the relevant business,
where the relevant business is not in the business of using land for residential
purposes,* and the land is acquired in the usual course of business; and

) ‘use for non-residential purposes’,** (in respect of the remaining residential
land*®) for which conditions must be imposed that require: that the residential
land is used for non-residential purposes in the ordinary course of business for
MVN.

We have set out corresponding consent conditions in Attachment 1.

37 The test in the Act is that Ministers must determine whether the overseas investment will or is likely to result in benefit.

3% Section 16B(3)(a). The Act specifies a range of outcomes to choose from in clause 19, Schedule 2 of the Act.

3 Section 16B(3)(a): The Act specifies a range of conditions that must be imposed depending the chosen residential outcomes
in clause 19, Schedule 2 of the Act.

40 Section 16A(1)(c) of the Act.

41 Clause 19(2), row 3, Schedule 2 of the Act.

42 Being the land comprised in record of title SLA1/1238.

43 Clause 14(1) Schedule 2 of the Act.

4 Clause 19(2), row 2, Schedule 2 of the Act.

45 Being the land comprised in records of title 9485, SL76/193, SL7D/900, SL9D/174, SLB4/405 and SLB4/682.



74.

75.

We are satisfied that the use of the residential land will be likely to meet the non-
residential use and incidental residential use outcomes.

The use of the House for temporary accommodation for visiting employees will satisfy
the incidental non-residential use condition because the use of the House is for
accommodation for staff, advisors and directors of MVM who are engaged in MVM'’s
business; and will also involve non-residential purposes in support of MVM'’s business
(i.e. use for overflow office space and providing a training venue).*® The House was
acquired in the ordinary course of business.

Conclusion — benefit to New Zealand test

76.

77.

78.

79.

80.

81.

We have undertaken our assessment having regard to the characteristics of the Land
and the nature of the interest being acquired, reflecting the proportional nature of the
benefit to New Zealand test. The Applicant is acquiring up to 100% of the shares in,
and overall control of, MVM, which holds a freehold interest in 30.5186 hectares of non
urban land surrounding the Factory.

Determining whether the investment is likely to result in substantial and identifiable
benefit is ultimately a matter to be decided by Ministers and involves the exercise of
Ministerial judgement. Ministers also have discretion under section 17(1)(c) of the Act
to determine the relative importance to be given to each relevant factor (or part).

In addition, while the OIO must follow the rural land directive in the Ministerial Directive
Letter, Ministers have discretion as to whether to apply the rural land directive and,
therefore, the relative importance they give different benefit factors.

After considering the Application, we are satisfied that the investment is likely to result
in the benefits considered in Part F above compared to the level of benefit that is likely
to result from the counterfactual.

Our assessment of the benefits was undertaken in light of the nature, size, and
sensitivity of the Land. The Land included in the transaction comprises some
residential land, and some areas of more than 5 hectares of non-urban land. The non-
urban land is used as buffer land around the Factory.

We consider the overseas investment is likely to benefit New Zealand and that the
benefits are substantial and identifiable.

Land is not farm land

82.

Farm land means land (other than residential (but not otherwise sensitive) land) used
exclusively or principally for agricultural, horticultural, or pastoral purposes, or for the
keeping of bees, poultry, or livestock.*’

4 MVM has a condition that requires it to develop the House for this use
47 Section 6 of the Act.



Prior to the construction of the Factory, the Land was farm land (as can been seen in
Figure 3 below, with the Land’s boundaries outlined in yellow). When MVM applied for
OIO consent to acquire the Land*® in 2015, it was required to advertise the Land for
sale in accordance with the regulations.

Figure 3 - Land boundaries

Below is a more recent (post 2018) satellite image showing the completed Factory.

Figure 4 — Satellite view of the Factory

The construction of the Factory, has, in our view, changed the principal or exclusive
use of the Land. It is now used principally or exclusively for the operation of a milk
processing plant and so is not farm land.

MVM has advised that all of the land that it owns around the processing plant is used
as ‘buffer zone’ land to reduce potential sources of contamination and assist in
managing the risks in the operation of the dairy processing plant. The ‘buffer zone’ also
reserves land for future factory development opportunities (such as the planned
canning facility). MVM has granted a grazing licence over the buffer land in favour of a
third party.*® While grazing is a use that falls within the definition of farm land in the Act,
we do not consider the principal use of the Land to be grazing. Rather, as above, we
consider it is the operation of a milk processing plant.

We have advised the Applicant that we consider, on the basis of the above, that the
Land is not now farm land.

“8 Consent 201520108
4% A licence to occupy approximately 13.2327 hectares of the ‘buffer zone’ for the purpose of grazing sheep.



Not a transaction of national interest

88.

89.

Q0.

1.

The investment does not involve a transaction of national interest under the mandatory
criteria of the Act.*® This is because the investment does not involve a non-NZ
government investor, or an investment in a strategically important business (as defined
in the Act).

We have not referred this transaction to the Minister of Finance for him to call it in for a
national interest assessment on a discretionary basis.*! He has therefore not declined
consent to the transaction.

We are directed®? that the starting point is the assumption that overseas investment is
in New Zealand’s national interest and that we should only seek the Minister of Finance
to exercise his discretion for a national interest assessment if the proposed investment:

o could pose risks to New Zealand’s national security or public order;

o would grant an investor significant market power within an industry or result in
vertical integration of a supply chain;

o has foreign government or associated involvement that was below the 10 per
cent threshold for automatic application of the national interest test, but granted
that government (and/or its associates) disproportionate levels of access to or
control of sensitive New Zealand assets; or

o would have outcomes that were significantly inconsistent with or would hinder the
delivery of other Government objectives.

We do not consider that this investment engages any of these risk factors.

Conclusion

92.

93.
94.

After considering the application, our view is that:
. the investor test has been met; and

o the overseas investment will, or is likely to, benefit New Zealand (or any part of it
or group of New Zealanders); and

o the benefit will be, or is likely to be, substantial and identifiable; and

o the conditions relating to residential land to be imposed on the consent will be, or
are likely to be, met;

o the land is not farm land so advertising in accordance with the Regulations was
not required; and

° the transaction is not considered to be a transaction of national interest.
Our recommendation is to grant consent.

If you agree, we refer you to Attachment 1 to review the Proposed Decision (including
consent conditions), and from page 3 of this Assessment Report to record

%0 Under s 20A of the Act.
51 Section 20B of the Act
52 Supplementary Ministerial Directive Letter (8 June 2020).



your decision,

Wi AT APpIsyalu

Manager, Applications
Overseas Investment Office
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Good character assessment
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Dispose of the Land: dispose of the Land to a third party
who is not your associate.

Within six months of our
notice.

Offer without reserve: if you have not disposed of the Land
within six months of our notice, offer the Land for sale by
auction or tender without a reserve price or minimum bid and
dispose of the Land.

Within nine months of our
notice.

Report to us about marketing: tell us in writing about
marketing activities undertaken and offers received for the
Land.

By the last day of every
March, June, September
and December after our
notice or at any other
time we require.

Report disposal to us: send us, in writing, evidence:
(a) that you have disposed of the Land,

(b) of disposal (including copies of sale and purchase
agreements, settlement statements and titles
showing the purchaser as registered proprietor),

(c) the purchaser is not your associate.

Within one month after
the Land has been
disposed of.




Reporting Conditions

We need information from you about how your Investment Plan is tracking so we can monitor
your progress against the Conditions and so we can measure the benefits you have brought
to New Zealand through your investment.

You must lodge reports. They must:

1. be sent to oiomonitoring@linz.govt.nz by these dates:

@)
(b)
(©)
(d)
(e)

Year one: 31 January 2023
Year two: 31 January 2024
Year three: 31 January 2025
Year four: 31 January 2026
Year five: 31 January 2027

2. contain information about:

@)
(b)
(©)

(d)

your progress in implementing the Special Conditions,
details of what the Residential Land has been used for,

the number of FTE jobs associated with the Land, what those roles are, including
any increase or decrease from the previous year and the reason for the increase
or decrease, or any change in the nature of the roles and the reason for this
change. The report should contain payroll or other evidence showing the number
of FTE employees/positions;

details of your feasibility work on the potential expansion of the warehouse /
canning and blending facility; and

3.  follow the format of the template report published on our website.

If requested in writing by the OIO, the Consent Holder(s) must provide a written report within
20 working days (or such other timeframe as specified) on any matter relating to its
compliance with:

@)

(b)

the representations and plans made or submitted in support of the application and
notified by the regulator as having been taken into account when the content was
granted or

the Conditions of this consent.



ATTACHMENT 2 — SENSITIVE LAND

1. Land at Ballast Road, Pease Street and Waipahu Highway, Gore:

Land Interest | Freehold Interest (approximately 30.5186 hectares)

Records of SL9D/346, 437018, 437017, 437019, 9485, SL76/193, SL7D/900,
title SL9D/174, SLA1/1238, SLA1/210, SLA3/1409, SLB4/1186, SLB4/405,
SLB4/406, SLB4/682 and SL117/69.

Sensitivities Is more than 5 hectares of non-urban land,
Includes residential land (records of title 9485, SL76/193, SL7D/900,
SL9D/174, SLA1/1238, SLB4/405 and SLB4/682).















