
From: Glenn Shewan
To: Overseas Investment Office Monitoring
Cc: Isabella Graham
Subject: CONFIDENTIAL: Creswell NZ Limited: Termination of Agreement (201620096) [BG-

BELLGULLY.FID1339719]
Date: Monday, 21 November 2022 11:32:54 a.m.
Attachments: Letter to OIO advising termination of agreement.pdf

Dear OIO Monitoring team

Please see our attached letter in relation to Creswell NZ Limited’s OIO consent (case 201620096).

Please let me know if you have any queries.

Kind regards
Glenn

Glenn Shewan Partner

BELL GULLY

DDI +64 9 916 8726 MOB +64 21 828 926
Vero Centre, 48 Shortland Street, Auckland, New Zealand

This email, including attachments, may contain information which is confidential or
subject to legal privilege or copyright. If you are not the intended recipient, please notify
us immediately and then delete this email from your system. Email communications are
not secure and are not guaranteed by Bell Gully to be free of unauthorised interference,
error or virus. Anyone who communicates with us by email is taken to accept this risk.

Anything in this email which does not relate to the official business of Bell Gully is neither
given nor endorsed by Bell Gully.

Please refer to www.bellgully.com for more information or to view our standard terms of
engagement.
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By email  OIOmonitoring@linz.govt.nz 


Confidential 


Overseas Investment Office 


Level 7 


Radio New Zealand House  


155 The Terrace  


Wellington 


 


FROM Glenn Shewan 


DDI +64 9 916 8726 


MOBILE +64 21 828 926 


EMAIL glenn.shewan@bellgully.com 


MATTER NO 404-5937 


DATE 21 November 2022 


Dear OIO Monitoring Team  


CONFIDENTIAL: Creswell NZ Limited: Termination of Agreement (201620096) 


 
1.1 We refer to our email of 10 November 2022 which advised that Bell Gully has been 


instructed by Creswell NZ Limited (Creswell), in relation to aspects of Creswell’s proposed 
acquisition of land (and business and assets) associated with the Otakiri Springs water 
bottling plant in the Bay of Plenty (the Otakiri Assets).  The OIO granted consent for 
Creswell to acquire the relevant land on 30 May 2018 and varied this consent on 10 
December 2021.  The case number is 201620096.  


1.2 We have been instructed to advise the OIO that on 5 September 2022, Creswell sent notice 
to Otakiri Springs Limited and Messrs James and Donald Robertson (the Vendors) 
terminating the business sale and purchase agreement and the property sale and purchase 
agreement (the Sale and Purchase Agreements) that Creswell had with the Vendors.  


1.3 Creswell has issued this termination notice, in reliance on a material adverse change (MAC) 
clause, following a diminution in value of the Otakiri Assets since the Sale and Purchase 
Agreements were entered into.  The MAC clause provides for a termination right, if the value 
of the Otakiri Assets has reduced by more than 5%.  


1.4 Creswell views that the opportunities that provided the rationale for the proposed acquisition 
no longer exist. Specifically, it has issued the termination notice based on the MAC clause 
because of:  


(a) the prolonged process of obtaining resource consents;  


(b) the impact of Covid-19;  


(c) unexpected price increases in inputs (mainly polyethylene terephthalate (PET)); and 


(d) increased competition/new entrants in the Chinese bottled beverage market. 


1.5 Accordingly, Creswell is no longer able to meet the conditions of the consent decision 
201620096 as it is no longer acquiring the land subject to the consent.  


1.6 Whilst the Vendors dispute the basis on which Creswell has terminated the Sale and 
Purchase Agreements, the Vendor provided written notice on 21 October 2022 that it has 
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OVERSEAS INVESTMENT OFFICE 


21 NOVEMBER 2022  


also elected to terminate the Sale and Purchase Agreements (on the basis that Creswell has 
repudiated these agreements).  


1.7 This dispute regarding the rights to termination of the Sale and Purchase Agreements is 
ongoing, albeit that Creswell and the Vendors have expressed their decision to terminate or 
cancel the Sale and Purchase Agreements such that the transactions contemplated under 
them will not proceed. We will provide further updates to the OIO once the position between 
the parties has been finally determined.  


1.8 This letter contains confidential and commercially sensitive information, in particular due to 
the fact that certain stakeholders involved with these matters have not yet been informed of 
the termination. Accordingly, our client seeks confidentiality for the information contained in 
this letter. If a request for information is received under the Official Information Act 1982 that 
covers the information in this letter, our client requests that it is notified of any such request, 
and is given the opportunity to comment as to whether the information remains confidential 
and sensitive at the time the request is made.  


1.9 Please contact us if you have any questions.  


Yours faithfully 


Bell Gully 


 


 


 


 


 


 


Glenn Shewan  


Partner 


 
 


 








