
Information in and attached to this report may be legally privileged 

Triage Report 
201810118 - Hikurangi Forest Farms Limited & 
Juken New Zealand Limited - guilty pleas regard ing 
the Tolaga Bay disaster 

Key information 

Incident date 26 September 2019 

Triage date 1 October 2019 

Incident officer Gabrielle Johnston 

Source of referral Existing Investigation - Watch List 

Confidentiality requested? 

Suspected breach type Other 

Brief summary of incident as alleged 

1. A number of consent holders have been involved in the Tola9a Bay (North East of Gisborne) 
disaster in 2018 - Ernslaw One Limited, Hikurangi Forest Farms Limited, Juken New 
Zealand Limited and Timbergrow Limited. 

2. The matter was triaged on 19 June 2018 and a decision was made that the entities are to 
be put on a Watch List to review further once an investigation has been completed by the 
local council. 

3. On 12 March 2019 it was reported by Gisborne Herald that 10 companies have been 
charged with causing flood-borne debris damage in Talaga Bay and surrounding areas and 
have all pleaded not guilty. 1 

4. On 17 June 2019 Gisborne Herald further reported that Hikurangi Forest Farms Limited 
had changed their plea to guilty and admitted that its forestry waste was among the 
devastating raft of debris that surged through Talaga Bay in floodwaters in June 2018 
causing millions of dollars in damages. Their sentencing was scheduled for 1 October 2019 
and the rest of the companies were further remanded for another case review hearing on 
23 September 2019. 2 

5. Juken New Zealand Limited had also changed their plea in August 2019 ahead of the 
scheduled hearing set for 23 September 2019 and were scheduled for sentencing in 
Gisborne on 25 September 2019. 3 

6. The rest of the companies including two consent holders being Ernslaw One Limited and 
Timbergrow Limited have not changed their plea and were due to appear at a hearing in 
Environment Court in Gisborne on 23 September 2019. 4 

1 http : //gisbornehera Id .co. nz/loca I news/3999776-135/ east-coast-forestry-companies-plead-not 

2 http://gisborneherald.co . nz/localnews/4148031-135/guilty-pleas-to-rma-breaches 

3 http://gisborneherald.co. nz/localnews/4249279-135/guilty-plea-to- rma-breach 

4 As at 26 September 2019 no open source information was available to confirm whether the hearing has taken place. 
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Information in and attached to this report may be legally privileged 

7. As at 26 September 2019 no open source information was available on the scheduled 
hearing for the parties that pleaded not guilty or on Juken's guilt plea. 

Asset concerned 

Earnslaw One Limited 

8. According to the Triage Report of 19 June 2018, Ernslaw One has obtained consent to 
acquire a number of pieces of sensitive land, which are predominantly used as productive 
forest. Its website indicates that it has approximately 100,000 hectares of forest. 

Hikurangi Forest Farms Limited 

9. Hikurangi Forest Farms has previously obtained consent to acquire a number of pieces of 
sensitive land which are predominantly used as productive forest. Hikurangi has however 
recently sold its forest to Eastland Estate Limited (See Case Number 201900073) 5 

Juken New Zealand Limited 

10. Ju ken has previously obtained 2 consents to acquire pieces of sensitive land which are used 
for forestry activities. 

Timbergrow Limited 

11. Timbergrow currently holds 5 consents with one of the forests located in Gisborne, Hawkes 
Bay. 

Person/ s concerned 

Earnslaw One Limited 

12. Earnslaw One is ultimately owned by the Tiong family of Malaysia. 

Hikurangi Forest Farms Limited 

13. Hikurangi is part of the Samling Group of companies and is ultimately owned by the Yaw 
family in Malaysia. As noted above, Hikurangi has recently sold its forest to Eastland Estate 
Limited. 

Juken New Zealand Limited 

14. Juken is 100% Japanese owned. It should be noted that Juken currently have a live 
application for a variation of condition regarding their consent to develop/extend their mill 
facility in Gisborne (See Case Number 200620045) 

Timbergrow Limited 

15. Timbergrow is owned by the Tiong family of Malaysia and are related to Earnsla One 
Limited. 

Brief summary of information reviewed/inquiries made 

16. A number of open source searches were made since the matter was last triaged in June 
2018 in order to follow the progress of the Gisborne council investigation and relevant 
court cases. 

5 http : //gisbornehera Id. co. nz/loca I news/ 416465 5-135/h i ku rang i-ff-sale-goes-throug h 
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Information in and attached to this report may be legally privileged 

17. As noted above, both Hikurangi Forest Farms Limited and Juken New Zealand Limited have, 
along with the other prosecuted parties, initially pleaded not guilty but have recently 
changed their pleas. 

18. Hikurangi Forest Farms Limited have a set sente~arifl9\date f~r 2019 and 
Juken New Zealand Limited's hearing was set f r 25 S~~ 2019. , 

:;;iiii;J,-"" 

19. The other entities, along with Ernslaw One Limited and Tim berg row Limited were scheduled 
for hearings on 23 September 2019 . 

20. As at 26 September 2019 no further information has been published regarding the above/ 

Assessment 

21. On the basis of the information currently available: 

Question Y/N B,asis for answer 

Does the Incident appear to fall within 
The incident relates to a potential breach 

y of conditions of consent - to remain of 
the .OIO's regulatory remit? 

good character. 

I 
Two consent holders have pleaded guilty to 

Does there appear to have been a breach of the Resource Management Act 
breach of the Rules? eg does the which may impact their good character 
conduct alleged show a prima facie: requirements under the rules. 

breach of a condition of consent? When it comes to the other two consent 
acquisition of a sensitive asset y holders that have pleaded not guilty, we 
without consent? will need to wait until further information 
disguise by an overseas person of his regarding their scheduled hearings has 
or her ownership of a sensitive asset been published in order to determine 
Using a deceptive mechanism? whether a breach of the rules has 

occurred. 

Is the Incident within the limitation 
N 

period? 

Does the Incident fall within the OIO's Further information will need to be 
Enforcement Priorities obtained in order to ascertain this. 

Is there another regulatory or 
All noted consent holders are subject to 
court proceed iings. Once the final 

disciplinary body that has more N outcomes have been determined , OIO will 
appropriate jurisdiction or powers than 

be the most appropriate body to deal with 
the OIO? 

the matters. 

Recommendation 

22. Based on my review of the information, I recommend: 

Recommendation Tick 13asis for answer 

When it comes to Juken New Zealand 
Limited further information regarding their 
guilty plea and sentencing is to be obtained 

The Incident progress to Assessment ✓ 
(e.g. agreed statement of facts, sentencing 

phase. notes/transcript, sentencing submissions 
./< 

from both sides). 

The Assessment should be opened as a new 
Case. 
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Information in and attached to this report may be legally privileged 

Recommendation 

No further action be taken and the 
Incident be closed 

An Enforcement Tool be deployed [link 
to Enforcement Approach] and then the 
Incident be closed 

Pedr a Morgan' / Sarah Scott 
Principal Advisor Enforcement 

Jeremy Ford 
Manager Enforcement 

Notes for Assessment Team 

Questions 

Assessment team member(s) 

Date to report back to Screening 
Group (20 working days) 

4 

Tick 

✓ 

Basis for answer 

When it comes to Hikurangi Forest 
Farms Limited - due to them selling the 
relevant land to another overseas investor, 
Eastland Estate Limited, the good character 
of the new forest owners would not be 
impacted by the Talaga Bay. Our enquiries 
regarding their involvement in the Talaga 
Bay disaster should therefore cease. 

Earnslaw One Limited and Timbergrow / 
Limited should remain on surveillance unt[I 
the outcome of their hearing has been 
published. Once we have this information, 
the matter should be brought back to the 
Screening Group to determine next steps 
depending on the outcome of the hearing. 

Agree: 

Disagree: 

Amend as marked: 

Date: 

Agree: 

Disagree: 

Amend as marked: 

Date: 

Notes 

9(2)(a)
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Information in and attached to this report may be legally privileged 

Questions Nlotes 

(1 , 
,1o•r ~ 

Comments or guidance on areas ,--.. '- , l t ~~l 
to review ~"'/C4-. ~,~ ,;,,.,. : rt./r, '1-- . .,.

1 
. 

( t\1"t. : ~,.sl~ I/pf ~=- ~lJ t;"' f { ~k of\ 
• ' ·--l,.,!-_ c,f. S',r-~ :isl-
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A3829059 

Overseas Investment Office  
Radio New Zealand House 
155 The Terrace  
PO Box 5501  
Wellington 6145  
New Zealand 
+64 4 460 0110  
www.linz.govt.nz 

   

Our Ref: 201810118 

17 October 2019 

Juken New Zealand Limited 
c/- Hesketh Henry 
Level 14, PWC Tower 
188 Quay Street 
Auckland 1010 
 

BY EMAIL:  erich.bachmann@heskethhenry.co.nz  

Attention: Erich Bachmann 

Dear Erich 

Juken New Zealand Limited – Guilty plea to RMA breach around Tolaga Bay 

1. As you may be aware the Overseas Investment Office (OIO) is currently 
investigating the involvement of consent holders under the Overseas 
Investment Act 2005 (the Act) in the Tolaga Bay disaster.  

2. The OIO has become aware that Juken New Zealand Limited (Juken NZ) has 
changed its plea to guilty in August 2019 at Environment Court for “discharging 
contaminants – forestry waste – on to land or water from its Waituna Forest, in 
Wharerata, between June 1, 2017, and July 31, 2018.”1 

Request for information 

3. Before we determine whether to take any enforcement action, please provide 
us with copies of the following documentation relating to the guilty plea hearing 
that took place at Environment Court in August 2019: 

(a) Agreed statement of facts; 

(b) Sentencing notes/transcript;  

(c) Sentencing submissions from both Juken and the prosecution; and 

(d) Any other information/documents you wish us to consider. 

4. Please provide your response by midday on 1 November 2019. 

Yours sincerely 

 
Svetlana Malivuk 
Senior Investigator 
Overseas Investment Office 
 
DDI: +64 4 471 6657 
Email: smalivuk@linz.govt.nz 

                                           
1 See http://gisborneherald.co.nz/localnews/4249279-135/guilty-plea-to-rma-breach 
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1

Simon Pope

From: Svetlana Malivuk
Sent: Thursday, 17 October 2019 2:35 p.m.
To: 'Erich.Bachmann@heskethhenry.co.nz'
Subject: Juken New Zealand Limited
Attachments: 2017-10-17 - Juken New Zealand Limited - Please Explain Letter.pdf

Dear Erich 
 
Please refer to the attached letter. 
 
Kind regards 
Svetlana 
 
Svetlana Malivuk 
Senior Investigator 
Overseas Investment Office  

E smalivuk@linz.govt.nz | DDI +64 4 471 6657 |  

A Wellington Office, Level 7, Radio New Zealand House, 155 The Terrace 
PO Box 5501, Wellington 6145, New Zealand | T 04 462 4490  
W www.linz.govt.nz | data.linz.govt.nz  

To help protect your privacy, Microsoft Office prevented automatic download of this picture from the Internet.
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1

Simon Pope

From: Svetlana Malivuk
Sent: Thursday, 17 October 2019 8:22 a.m.
To: Valerie Bland
Subject: RE: Juken New Zealand Limited 200620045 - Notice of Decision with Varied Consent 

Conditions [HH-IM.FID664191]

Thank you for that, that’s quite useful! 
 
Svetlana Malivuk 
Senior Investigator 
Overseas Investment Office  

E smalivuk@linz.govt.nz | DDI +64 4 471 6657 |  

A Wellington Office, Level 7, Radio New Zealand House, 155 The Terrace 
PO Box 5501, Wellington 6145, New Zealand | T 04 462 4490  
W www.linz.govt.nz | data.linz.govt.nz  

To help protect your privacy, Microsoft Office prevented automatic download of this picture from the Internet.

 
 

From: Valerie Bland  
Sent: Thursday, 17 October 2019 7:27 AM 
To: Svetlana Malivuk <SMalivuk@linz.govt.nz> 
Subject: FW: Juken New Zealand Limited 200620045 - Notice of Decision with Varied Consent Conditions [HH-
IM.FID664191] 
 
FYI 
 
Valerie Bland 
Senior Solicitor 
Overseas Investment Office  

E vbland@linz.govt.nz | DDI +64 4 460 2740 |  

A Wellington Office, Level 7, Radio New Zealand House, 155 The Terrace 
PO Box 5501, Wellington 6145, New Zealand | T 04 462 4490  
W www.linz.govt.nz | data.linz.govt.nz  

To help protect your privacy, Microsoft Office prevented automatic download of this picture from the Internet.

 
 

From: Erich Bachmann <Erich.Bachmann@heskethhenry.co.nz>  
Sent: Wednesday, 16 October 2019 3:09 PM 
To: Valerie Bland <VBland@linz.govt.nz> 
Cc: Sarah Gibbs <Sarah.Gibbs@heskethhenry.co.nz> 
Subject: Juken New Zealand Limited 200620045 - Notice of Decision with Varied Consent Conditions [HH-
IM.FID664191] 
 
Dear Valerie, 
  
Thank you for providing the final Notice of Decision .   
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2

We note your comments on the RMA breach issue.  We are not acting for JNL in this matter but have been provided 
with the necessary details. To clarify, this matter concerns one charge of breaching section 15(1)(b) of the Resource 
Management Act 1991 (rather than multiple breaches) and a sentencing hearing is scheduled for 22 November 2019 
(it has not yet been held).  We will advise you of the outcome. 
  
For your further background, this charge resulted from multiple major storm and rainfall events that struck the 
Gisborne region in quick succession during June 2018.  JNL has advised us that events of this nature are an 
inevitable part of forestry when extreme weather events such as the storms in question hit steep hill country, having a 
similar effect on both conservation land and forestry operations.  JNL notes that it takes precautions to minimise 
potential damage and mitigate consequences in line with forestry best practice.  It builds engineered structures to 
capture debris before concluding forestry operations in an area and takes steps to remove material likely to cause 
problems before there is a weather event.  If a major weather event occurs, JNL promptly and proactively takes action 
to remedy the damage, as evidenced in this case.  For completeness, we understand that the only similar incident to 
previously occur in the vicinity was storm debris that exited via the Kopuawhara Stream in Hawkes Bay approximately 
5 years ago, however, no charges were brought against JNL in relation to this.  
  
As to the events that unfolded in Gisborne in June 2018, these were isolated and not deliberate, having not previously 
occurred to such a degree in the many years that JNL has operated the Waituna Forest.  JNL immediately voluntarily 
self-reported to the Gisborne Council and made contact with the affected neighbour to commence remedial works. 
JNL did not contest the Council abatement notices and instead focused on expeditiously carrying out remedial works 
to comply with the requirements of the abatement notices.  As you know, JNL has pleaded guilty to the charge and 
therefore accepts full responsibility.   
  
Please let us know if you require any further information on this matter. 
 
Kind regards. 
 
Erich Bachmann | Managing Partner 
  
Tel: +64 9 375 8709 Fax: +64 9 365 5209 Mobile: +64 21 827 087 
Level 14, PwC Tower, 188 Quay Street, Auckland 1010 

 

 

 

From: Valerie Bland [mailto:VBland@linz.govt.nz]  
Sent: Thursday, 10 October 2019 8:41 a.m. 
To: Erich Bachmann 
Subject: Juken New Zealand Limited 200620045 - Notice of Decision with Varied Consent Conditions 
 

Hi Erich 

The above application for a variation of consent conditions has been decided. 

Notice of Decision 

We attach a letter containing the notice of decision with the varied consent conditions 
for your records (please note that we don't send paper copies of decision documents). 

Statutory Declarations as to character 

Please note that the individuals with control must remain of good character. They are under 
an obligation to update us with any change or new information that goes to character while 
they own or control the investment. 

RMA Breach issue 
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3

As you know, we are aware of Gisborne District Council’s prosecution against the Applicant 
for breaches of the Resource Management Act 1991 arising from storm debris washing into 
Mangapoike River headwaters from the Applicant’s Waituna Forest (the RMA breach issue). 
The Applicant has recently plead guilty and a sentencing hearing has been held.  We advise 
that the decision made in respect of the variation to the Consent does not impact on the 
Overseas Investment Office’s continued investigation of the RMA breach issue nor affect the 
ability of the Enforcement team to take any future action in respect of the RMA breach issue. 

Reporting 

As you are aware, conditions of consent require the consent holder to report on the delivery 
of the benefits of the transaction. How and when to report is detailed in the consent 
conditions.  

An administrative penalty of $500 may be imposed if a report is provided late. 

We will treat the address for service given for the purpose of this application as the address 
for service of any correspondence or any notices issued under the Overseas Investment Act 
2005, unless otherwise advised. 

Feedback 

We welcome feedback from applicants and their lawyers on the assessment process and 
suggestions for improvement. Please provide feedback by emailing 
OIOfeedback@linz.govt.nz. 

Kind regards 
Valerie Bland 

 
 
Valerie Bland 
Senior Solicitor 
Overseas Investment Office  

E vbland@linz.govt.nz | DDI +64 4 460 2740 |  

A Wellington Office, Level 7, Radio New Zealand House, 155 The Terrace 
PO Box 5501, Wellington 6145, New Zealand | T 04 462 4490  
W www.linz.govt.nz | data.linz.govt.nz  

To help protect your privacy, Microsoft Office prevented automatic download of this picture from the Internet.

 
 
 

 
This message contains information, which may be in confidence and may be subject to legal privilege. 
If you are not the intended recipient, you must not peruse, use, disseminate, distribute or copy this 
message. If you have received this message in error, please notify us immediately (Phone 0800 665 
463 or info@linz.govt.nz) and destroy the original message. LINZ accepts no responsibility for changes 
to this email, or for any attachments, after its transmission from LINZ. Thank You. 
 
This electronic communication (including any attachments) is confidential and may be privileged. If this email is not intended for you, you must not use, 
disclose, distribute, retransmit or copy this communication or any of its contents, and please delete this communication from your information system. We are 
not responsible for any changes made to, or interception of, this communication after sending, nor for the consequences of any virus or other defect. Nothing 
in this communication designates an information system for the purposes of section 11(a) of the Electronic Transactions Act 2002. 
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CAPTION SHEET AND SUMMARY OF FACTS 
 
 

  PROSECUTOR                    DEFENDANT 

Gisborne District 
Council 
 
 

      -v- 
 
 
 
 
           

 
 
 
 
 

Juken New Zealand Limited 
Level 3, AMP Centre Building 
29 Customs Street West 
Auckland 1010 

 

Charges  

CRN Date Charge Provision Max penalty 

18016501457 Between  
1 June 
2017 & 31 
July 2018 

Discharging a 
contaminant (namely 
slash, logging debris, 
waste logging material 
and/or sediment) onto or 
into land in 
circumstances where it 
may enter water.  
 

Sections 
338(1)(a) and 
15(1)(b) 
Resource 
Management 
Act 1991 
(RMA) 

Fine not 
exceeding 
$600,000 
 

 

Introduction 

1. This prosecution relates to discharges of slash, logging debris, waste 

logging material and/or sediment to watercourses arising from harvesting 

of radiata pine trees at Waituna Forest. 

Waituna Forest 

2. Waituna Forest is a 1,096 hectare plantation forest located 30 kilometres 

southwest of Gisborne in the Mangapoike catchment. It is owned by the 

Crown but is the subject of a Crown Forestry Licence that has been 

granted to Juken New Zealand Limited (“Juken”) pursuant to section 14 

of the Crown Forests Assets Act 1989.  

3. The terrain in the forest is steep and prone to severe erosion.  

4. There are various watercourses in the forest that are all tributaries of the 

Mangapoike River. 

5. About 75% of the Waituna forest falls within the area that is identified in 

Council regional rules as “Land Overlay 2”. The balance of the land falls 

Re
lea

se
d 
un

de
r t

he
 O

ffi
cia

l I
nf
or

m
at
ion

 A
ct 

19
82



 

 

2 

within the area identified in the regional rules as “Land Overlay 3A”. Land 

Overlay 3 classification is land that has been identified in the Council’s 

planning maps as the most susceptible to erosion, sediment generation 

and soil loss in the Gisborne Region. Land Overlay 3A is a subset of Land 

Overlay 3. It is the worst eroding land in the Gisborne District. Land 

Overlay 2 is land that has been identified as hill country which is 

moderately limited in terms of its capability for sustainable use.1 

6. Streams within Waituna Forest are classified as Protected Watercourses 

in Schedule 7 of the Gisborne Freshwater Plan (“Freshwater Plan”).2 

Protected watercourses are areas that receive enhanced protection under 

the Council’s Freshwater Plan and are intended to be retired as part of 

vegetation clearance resource consents. The watercourses in the 

Waituna Forest that are specified as protected are identified in blue on the 

maps attached to the land use consents that Gisborne District Council 

(Council) has granted to Juken for the formation of roads and the 

harvesting of trees in the forest. 

7. An aerial photograph of Waituna Forest is attached at Tab 1.  

Defendant 

8. Juken was incorporated in June 1990. Its directors are Michinori Aoki of 

Auckland, Hiroyuki Kawado of Auckland, Yusho Nakamoto of Japan, and 

Hitoshi Takeda of Japan. Its principal shareholder (which holds 76% of 

the shares) is Woodone Co. Ltd, which is a company registered in Japan.3  

Resource consents 

9. In early 2013 and in June 2014 Juken made applications to the Council 

for resource consents for the construction of some new roads, the 

upgrade of some existing roads, and the harvesting of radiata pine trees 

within Waituna Forest. In both applications Juken said that all earthworks 

would be done in accordance with the NZ Forest Association: NZ 

Environmental Code of Practice for Plantation Forestry plus JNL’s 

Environmental FSC Best Practices. Juken said that in areas where 

processing sites would not be able to safely store log debris, it would be 

carted away and deposited to a safe zone. 

                                                
1   As defined in the Gisborne District Council Combined Regional Land & District Plan and now defined 

in Section C7.1.5 of the Tairawhiti Resource Management Plan. 
2   The Freshwater Plan is now part of the Tairawhiti Resource Management Plan. 
3   A copy of an extract from the Companies Office is at Tab 2. 
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10. Resource consents were required for forestry harvesting and the 

associated earthworks activities at Waituna Forest in accordance with the 

following regional rules in the Operative Gisborne District Combined 

Regional Land and District Plan Rules (“Combined Plan”): 

(a) Rule 6.9.3.1 – Plantation forest clearance and selective scrub and 

tree felling in Land Overlay 3 (restricted discretionary activity); 

(b) Rules 6.9.2.2 – Clearance of plantation forest in Land Overlay 3 

(controlled activity); 

(c) Rule 6.9.3.2 – Land disturbance in Land Overlay 3 (restricted 

discretionary activity); 

(d) Rule 4.10.2.1 – Vegetation clearance in a riparian management 

overlay –  (controlled activity).  

11. The Council issued Juken two land use consents in relation to Waituna 

Forest. LV-2013-105662-00 (the 2013 consent) was granted on 8 

February 2013 and expires in 2023.  LV-2014-106350-00 (the 2014 
consent) was granted on 21 July 2014 and expires in 2024.  

12. These resource consents were issued for the upgrading of existing roads 

and the formation of new roads in the forest (approximately 21.5 

kilometres of roads in total), the construction of 74 landings (skid sites) in 

total, the harvesting of exotic trees and the extraction of logs in a total 

area under both consents of 952 hectares.4 

13. These consents were both subject to conditions, including the following: 

(a) The construction of roads and the harvesting of vegetation shall be 

in accordance with the maps and application lodged with the 

Council unless altered by specific conditions (Condition 1 of both 

consents); 

(b) On slopes greater than 25 degrees, fill used in construction of road 

and landing formations or sidecast to waste shall be held in place 

by benching, compaction, armouring or a combination of these, 

such that it does not directly or indirectly enter a watercourse 

(Condition 7 of the 2014 consent); 

                                                
4   Copies of the 2013 consent and 2014 consent are at Tab 3. 

Re
lea

se
d 
un

de
r t

he
 O

ffi
cia

l I
nf
or

m
at
ion

 A
ct 

19
82



 

 

4 

(c) Roading and landing fills on slopes greater than 24 degrees are to 

be benched and fill compacted or armoured so that fill does not 

progressively slump down the slope (Condition 7 of the 2013 

consent); 

(d) Cut-offs and culverts shall be spaced to avoid watertable erosion 

and shall not discharge directly on to fill or sidecast material 

(Condition 3 of the 2014 consent); 

(e) Sidecast material shall not be deposited into any watercourse 

(Condition 4 of both consents); 

(f) Runoff onto landings is to be intercepted by cut-off drains and is to 

discharge clear of all fill (Condition 6 of both consents); 

(g) Cut-offs are to be installed at a maximum spacing of one every 50 

metres along arterial tracks to disperse water and prevent ponding 

and scouring (Condition 11 of both consents); 

(h) No unstable accumulation of slash, log ends, tree heads or waste 

logging material – including mixed in soil – are to be left on or 

beneath landing edges at the conclusion of logging (Condition 20 

of 2013 Consent and Condition 21 of 2014 Consent). 

14. None of the consent conditions in either the 2013 or 2014 consents 

authorised discharges of slash, logging debris, waste logging material 

and/or sediment to land or into water. 

History of erosion and forestry debris issues in Gisborne region 

15. From 1994 to 2015 there have been six major storm-induced slash events 

in the Gisborne region, being events where rainfall caused large amounts 

of forestry slash and sediment to be mobilised and washed downstream 

of forests.  These included: 

(a) In 1994 when substantial erosion, landslides and slash 

mobilisation occurred in Wharerata Forest (south of Gisborne). 

(b) In 2013 when slash from a forest was mobilised and ended up on 

the beach at Tokomaru Bay. 
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(c) In 2014 when slash from forests inland of Tolaga Bay was 

mobilised and ended up on the beach at Tolaga Bay. 

16. The 2013 and 2014 events at Tokomaru Bay and Tolaga Bay did not 

directly affect Juken’s operations as Waituna Forest is more than 100 

kilometres from these areas. 

17. On 12 April 2017 ex-tropical Cyclone Cook descended on the Gisborne 

district and caused significant flooding in the headwaters of the Uawa and 

Waiapu Catchments north of Gisborne (approximately 140 kilometres 

north east of Juken’s forestry operations).  Council investigated the 

causes of the slash build up that had occurred.  The findings of the 

Council investigation included the following: 

(a) There were two major debris flows during Cyclone Cook;    

(b) There were also a number of relatively small landslides that had 

occurred from forestry roads in the Uawa catchment; 

(c) The impacts of Cyclone Cook were exacerbated by Cyclone 

Debbie which had hit the region a week earlier; 

(d) The practice of storing slash on flood plains needed to be 

discontinued; 

(e) Roads and tracks within forests need to be designed to a standard 

that minimises the risk of failure, with side-casting avoided as 

much as practicable; 

(f) Ridge top landings should be placed in a way to eliminate risk of 

landing edge failure and suitable areas should be established for 

storing of slash in areas where the risk of mobilising slash into 

gullies and flood plains is minimised through back hauling. 

18. Council’s draft Cyclone Cook report was circulated among all forestry 

companies operating in the Tairawhiti area before it was finalised in late 

2017. Juken did not provide any comments or feedback on the draft report 

because the affected area was approximately 140 kilometres from its own 

operations, and so Juken did not consider it had any relevant feedback.  
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Storms in June 2018 

19. Major rainfall events struck the Gisborne District on 3 and 4 June 2018 

and again on 11 and 12 June 2018. The areas north of Gisborne were 

severely affected by the 3 and 4 June storm. There was also some heavy 

rain in the Mangapoike Catchment south of Gisborne (where the Waituna 

Forest is located) over 3 and 4 June 2018. Analysis of satellite imagery of 

Waituna Forest indicates that much of the landslide activity in that forest 

occurred during that storm.  

20. A further storm with heavy rainfall that occurred over the 24 hour period 

on 11 to 12 June 2018 had a more significant impact on Waituna Forest. It 

resulted in an influx of logging waste into Mangapoike Lake.  

21. Following the two rain events in the first half of June 2018 Council began 

investigating the causes of the large scale discharge of forestry debris in 

both the Tolaga Bay area and the area south of Gisborne.   

22. Juken voluntarily self-reported to Council in an email on 25 June 2018 

that harvesting slash and silt from Waituna Forest had discharged into a 

neighbouring property.  Juken also contacted the affected neighbour and 

immediately commenced remedial work on their property. 

23. The Council has no records of carrying out any compliance inspections at 

Waituna Forest prior to the June 2018 storm events.  

Offending 

24. On 30 and 31 July 2018 two Council officers inspected Waituna Forest.  

They observed the following: 

(a) Runoff from roads was being directed though cut-offs and culverts 

(where culverts were found) onto fill and side-cast material (breach 

of condition 3 of both consents); 

(b) Water on landings was being directed onto fill and logging debris 

including waratah/logging waste mixed with soil on the edge of 

landings (breach of condition 6 of both consents); 

(c) In a number of locations there was little or no benching, 

compaction or armouring of fill on landings and roads constructed 
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on slopes greater than 25 degrees (breach of condition 7 of both 

consents); 

(d) A number of cut-offs were on the outside edge of the access roads 

and runoff was directed into fill or side-caste material causing 

rilling and scouring (breach of condition 11 of both consents); 

(e) There were no cut-offs or any form of water control on some of the 

tracks in the forest and scouring was noticeable at the discharge 

point of some cut-offs (breach of condition 11 of both consents); 

(f) Landings where harvesting operations had been completed had 

unstable accumulations of logging debris, slash, and/or waste 

logging material mixed with soil that had been left on the edges of 

landings, with many landings having perched slash/slovens 

overhanging the landings and below the landings (breach of 

conditions 20 and 21 of the 2013 and 2014 consents respectively). 

25. There were at least 11 major debris slides from landings (skid sites) in the 

Waituna Forest which have had an adverse environmental affect. The 

following photographs show the collapse and discharge of logging waste 

and slash from landings (skid sites) into watercourses below: 

Photograph 1 below: Logging debris collapse from Skid 9 
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Photograph 2 below: Logging debris from skid 9 into watercourse below 

 

Photograph 3 below: Logging debris slide and road failure at skid 36 
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Photograph 4 below: Debris slide into watercourse at skid 19 
 

 
 
 
26. More photographs of the collapse and discharge of logging waste and 

slash from skid sites can be seen at Tab 4. 

Abatement notices – 3 August 2018 

27. The Council issued abatement notices to Juken on 3 August 2018 under 

notices numbered 2018/A013 and 2018/A014.5  The notice 2018/A013 

related to the 2013 consent (LV-2013-105662-00). The notice 2018/A014 

related to the 2014 consent (LV-2014-106350-00). The notices required 

Juken to cease contravening the consent conditions relating to Waituna 

Forest (as referred to above under the heading “Resource consents”). 

28. Juken did not contest or file any appeal against the issue of either 

abatement notice. Since the abatement notices were issued Juken has 
                                                
5  Copies of both abatement notices are attached at Tab 5. 
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carried out extensive remedial work in Waituna Forest and has largely 

complied with the requirements of both notices.  

29. Following a further inspection of the forest on 14 September 2018 to 

monitor compliance with the abatement notices a Council officer noted 

that there had been a genuine effort by Juken to carry out remedial works 

required in an expeditious manner despite the works required on many of 

the skids sites being difficult due to the size and location of the landings 

and the constraints of the terrain. 

30. The owners of the neighbouring property affected by the event have also 

confirmed that they were satisfied with Juken’s actions and remedial work. 

NZ Forest Owners Association (“FOA”) Environmental Code of Practice 
(“Code of Practice”) 

31. The FOA Code of Practice6 provides:  

(a) Earthworks increasingly involve operations on steeper, more 

erosion prone terrain, because of marginal land planted in the 

past.  This creates numerous challenges and often significant 

environmental risks. 

(b) Earthworks can activate or accelerate erosion by disturbing high 

risk areas, eg the toe of an earth flow, gully heads or old landslide 

slips, or by concentrating surface flows into those areas. 

(c) Sediment discharges to a water body can affect water quality and 

subsequently impact spawning fish, aquatic life, in-stream 

structures and downstream values such as recreation and 

customary food gathering.  In addition to effects on water 

resources, excessive sediment discharges and earth flows can 

have an impact on land, eg native reserves. … The visual impacts 

of poorly planned earthworks can give the public a poor 

impression of forest operations. 

 

                                                
6   The FOA represents the owners of New Zealand's commercial plantation forests. It was set up in 

1926 and its members own or manage around two-thirds of the country's 1.79 million hectares of 
plantation forests and are responsible for over 70% of the annual harvest. 
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32. The FOA Guides for Best Practice for forestry earthworks, slash 

management and harvesting provide: 

Poorly managed wood debris also has the potential to cause significant 

adverse effects on the environment. The risks increase in cable-logging 

operations that involve steep, unstable terrain, and where landing sites are 

often small and have limited space available for slash storage.  A collapsed 

slash pile can trigger a mass movement of soil and debris causing significant 

damage.  

Such failures are not always immediate and can occur a considerable time 

after the completion of harvesting. Slash in streams can form a debris dam 

that can move downstream, a potentially dangerous situation that can 

degrade the bed and banks of a stream and potentially damaging 

infrastructure.  

Extensive slash build-up can also obstruct fish passage and restrict fish 

habitat/breeding – adult trout are mostly affected. Decomposition of organic 

material in streams removes oxygen from water as it decays. Large amounts 

of material left in a waterway can harm aquatic life, especially streams with 

slow or low flows. 

33. FOA’s Code of Practice recommends that forestry harvesting companies: 

(a) Monitor slash piles to ensure that they are always stable and fully 

utilise the available space;   

(b) Maintain water and sediment control structures in effective 

operating condition until decommissioned to prevent water building 

up in slash piles and adjoining landing, leading to operational 

difficulty and possible landing collapse; 

(c) If available slash storage space is likely to be exceeded, then 

identify an alternative disposal site; 

(d) If there is insufficient space for onsite slash disposal, plan for 

temporary slash storage that will allow slash to be accumulated 

and then taken off site. 
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Environmental effects 

34. On 18 October 2018 a Council ecologist carried out an inspection of 

streams in Waituna Forest. This inspection was to assess the effects on 

stream ecosystems of landings and slope failure which resulted in the 

discharge of slash, logging debris, waste logging material and sediment 

after the two June 2018 storm events. 

35. The Council ecologist observed the following adverse effects on 

tributaries and streams in the forest:7 

(a) At all skid sites visited there had been landing and slope failure 

which had led to large amounts of sediment and woody debris 

migrating into freshwater systems. The landslides and slope 

failures were extensive and have had severe negative impacts on 

stream ecology; 

(b) The effects from the increased amounts of sediment on the 

affected stream beds include;  

(i) the smothering of interstitial space and instream habitat; 

(ii) the smothering of invertebrates; 

(iii) sediment binds to the rocks which directly effects the 

nutritional quality and the invertebrates that are grazers;  

(c) The ephemeral streams that were inspected had no 

macroinvertebrate species present. The stream beds were 

completely covered in deposited sediment, removing the habitat 

available for invertebrates and fish. In the larger streams at the 

bottom of the gullies, in some low flow areas, more than 50% of 

the streams were covered in deposited sediment.  This resulted in 

loss and degradation of instream habitat. In faster flowing areas 

some flushing of sediment in the streams had occurred; 

(d) Woody debris and sediment movement had caused the scouring 

of the stream bed, with some areas of the stream now having a 

bedrock base. The stream has a cobbled bottom, but in areas of it 
                                                
7   A copy of the ecologist’s report is attached at Tab 6. 
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where there has been debris and large flows, the substrate has 

been scoured leaving bedrock. The effects of this are a decreased 

available habitat for macroinvertebrates and fish, and damage to 

stream banks causing increased erosion.  

(e) Woody logging debris has damaged stream banks and has been 

deposited in areas of the stream bed which has resulted in large 

areas of deposited sediment to build up.  This will continue to 

impact the Mangapoike River tributary and the ephemeral streams 

within the forest. There is a significant area on the Mangapoike 

river tributary where a debris dam has blocked the stream and 

caused a large plume of sediment to accumulate upstream. This 

will have a significant negative effect on instream habitat and 

species. 

Defendant’s explanations 

36. Council interviewed  and  who are the 

Gisborne Managers for Juken. They said: 

(a) Juken has engaged a number of harvesting contractors over the 

last five years. The current contractor is Chris Hurring Logging 

Limited.  

(b) Juken’s primary roading contractor is Forest Road Maintenance 

Limited. 

(c) Juken’s contractors were aware of the resource consent 

requirements. 

(d) They (Juken’s managers) inspect the forest twice a week.  

(e) There were no notable environmental issues arising from the 

contractors’ work. 

(f) Juken carried out harvesting in accordance with industry 

standards. 

(g) They create benches for skid slash.  The benches are used to 

capture side cast material and are compacted. 

9(2)(a) 9(2)(a)
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(h) Slash is not always pulled back.  If they feel it is safe, they leave it 

there. Mr Foster agreed that some of the birds nest (slash) needed 

to be pulled back. 

(i) Since the June 2018 rain event Juken has pulled back 40 landings 

and installed drainage around those landings. 

(j) Gisborne forestry harvesting practices should not be compared to 

Bay of Plenty forestry harvesting practices as Bay of Plenty 

Regional Council is proactive but there is nothing in the Gisborne 

region. 

Previous compliance history 

37. A copy of Juken’s criminal and traffic history is attached at Tab 7. 
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MINISTRY OF 

JUSTICE 
nteatrTinn CRIMINAL AND TRAFFIC HISTORY 21/05/2018 

Party Details 

Party ID: 14042432 

60876409 

Party Name: Juken New Zealand Limited 

MaeterPRN: Y 
Gender: Company 

DUCNO: 

PRN: 
Date of Birth: 

Country of Birth: 

Charge Sentence Sentence 
Outcome status Detail 
Status 

Result Offence Offence 
Date Date 

Outcome 
Detail 

Court 

25/07/2013 05/09/2012 fa'iled/taketo Convicted Stands Stands 
ensure safety of and 
em pi 

Fine-$33,000.00, 
Court Costs'$130.00 
/ Reparation -
$5,000.00 

Masterton 
District 
Court Sentenced 

Criminal And Traffic History for Juken New Zealand Limrted Report run: 21/05/2018 02 54 PM Page 1 of 1 
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MINISTRY OF 

JUSTICE 
Tiht mttTurt CRIMINAL AND TRAFFIC HISTORY 21/05/2018 

Party Details 

14289181 

60823155 

Party ID: Party Name: Juten New Zealand Limited 
Master PRN: Y 
Gender; Company 

DUCNO: 

PRN: 

Date of Birth: 

Country of Birth: 

Criminal and Traffic Conviction History 

Charge Sentence Sentence 
Outcome status Detail 
Status 

Result Offence Offence 
Date 

Outcome 
Detail 

Court 
Date 

30/09/2014 01/11/2013 failed to ensure Convicted 
safety of 
employee 

Stands Stands Fine - $57.000.001 
Reparation • 
$12,000.00 

Masterton 
District 
Court 

and 
Sentenced 

Criminal And Traffic History for JuHen New Zealand Limited Report run 21/05/2018 02 55 PM Page 1 of 1 
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MINISTRY OF 

JUSTICE 
TtfaouThrt CRIMINAL AND TRAFFIC HISTORY 21/05/2018 

Party Details 

10402321 

60504066 

Party Name: Juken New Zealand Limited 

Master PRN: Y 
Gender: Company 

DUCNO: 

Party ID: 

PRN: 
Date of Birth: 
Country of Birth: 

Criminal and Traffic Conviction History 

Charge Sentence Senten.. 
Outeome Status Detail 
Status 

Result Offence Offence 
Date 

Outcome Court 
Detail Date 

Stands Stands Rne-$10,000.00, 
Court Costs - $130.00, 
Solicitors Fees -
$250.00 / Reparation -
$35,000.00 

17/05/2007 18/07/2006 Failed to ensure Convicted 
employee not and 
harmed 

Masterton 
District 
Court Sentenced 

Report run 21/05/2018 02 55 PM Criminal And Traffic History for Juken Naw Zealand Umitad Page 1 of 1 
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MINISTRY OF 

JUSTICE 
Tit* 0Ulmrr CRIMINAL AND TRAFFIC HISTORY 

Party Details 

Party ID: 5449062 

30831927 

Party Nam*: Juk«n Nissho Limited 
Master PRN: Y 

Gender: Company 

DUCNO: 

PRN; 
Date of Birth: 

Country of Birth: 

Criminal and Traffic Conviction Hlstoiy 

Charge Sentence Sentence 
Outeome status Detail 
Status 

Offence Offence 
Date 

Outcome 
Detail 

Court Result 
Date 

19/06/2002 27/06/2001 FAILURE TO 
ENSURE 
SAFETY 

Stands Stands Fine - $9,000.00 Convicted Gisbome 
District 
Court 

and 
Sentenced 

Auckland 
District 
Court 

26/04/2000 20/06/1999 FAILS TO 
ENSURE WORK 
SAFETY 

Stands Stands Fine-$3,500.00 Convicted 
and 
Sentenced 

Convicted Stands Stands Fine - $6,000.00 Auckland 
District 
Court 

26/04/2000 20/06/1999 FAILS TO 
ENSURE WORK 
SAFETY 

and 
Sentenced 

Stands Stands Fine - $3,750.00 30/11/1998 01/04/1997 Discharge Of 
Contaminants 
Water 

Whangarei 
District 
Court 

Convicted 
and 
Sentenced 

30/11/1998 01/01/1997 Discharge Of 
Contaminants 
Water 

Stands Stands Fine-$3,750.00 Whangarei 
District 
Court 

Convicted 
and 
Sentenced 

Page 1 of 2 Criminal And Traffic History for Juken Nissho Limited Report run 21/05/2018 02:56 PM 
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MINISTRY OP 

JUSTICE 
TkJhh&Tmrr CRIMINAL AND TRAFFIC HISTORY 21/05/2018 

Party Details 

Party ID: 7667628 

22642920 
Party Name: Juken Nissho Limitetl 
HwtsrPRN: Y 

Gander: Company 

DUCNO; 

PRN: 
Date of Birth: 

Country of Birth: 

Charge Sentence Sentence 
Outeome status Detail 
Status 

Result Offence Offence 
Date 

Outcome 
Detail 

Court 
Date 

Convicted Stands Stands Fine-$3,750.00 05/03/1996 13/09/1994 FAIL Masterton 
District 
Court 

ADEQUATELY 
TRAIN 
EMPLOYEE 

and 
Sentenced 

05/03/1996 13/09/1994 EMPLOYEE 
EXPOSED TO 
HAZARD 

Convicted Stands Stands Fine - $3,750.00 Masteiton 
District 
Court 

and 
Sentenced 

Convicted Stande Stands Fine - $7,500.00 Wellington 
District 
Court 

11/06/1995 03/10/1994 FAIL ENSURE 
SAFETY OF 
EMPLOYEE 

and  
Sentenced 

Convicted Stands Stands Fine - $2,000.00 11/08/1994 23/12/1993 FAIL TO MAKE 
EXPOSED 
MACHINE SAFE 

Masterton 
District 
Court 

and 
Sentenced 

Convicted Stands Stands Fine - $2,000.00 11/08/1994 23/12/1993 FAIL TO 
ADEQUATELY 
TRAIN 
EMPLOYEE 

Masterton 
Dtetrtct 
Court 

and 
Sentenced 

Convicted Stands Stands Fine • $2,000.00 Masterton 
District 
Court 

11/08/1994 23/12/1993 FAIL TO 
PROVIDE SAFE 
WORK PLACE 

and 
Sentenced 

20/10/1993 01/10/1992 Having 
Unguarded 
Machinery 

Convicted Stands Stands Fine-$1,000.00 Masterton 
District 
Court 

and 
Sentenced 

Report run; 21/05/2018 02:57 PM Criminal And Traffic History for Juken Nissho Limited Page 1 erf 2 
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MINISTRY OF 

JUSTICE 
Tthn o uTure CRIMINAL AND TRAFFIC HISTORY 21/0S/2018 

Party Details 

Party ID: 

PRN: 

Date of Birth: 

Country of Birth: 

7667625 Party Name: JuKen Nissho Limited 
Master PRN: Y 

Gender Company 

DUCNO: 

25937989 

Charge sentence Sentence 
Outeome status Detail 
Status 

Result Offence Offence 
Date 

Court Outcome 
Detail Dale 

21/08/1995 25/01/1995 FAILED TO 
ENSURE 
EMPLOYEE 
SAFETY 

Convicted Stands Stands Gisbome 
District 
Court 

Fine-$8,000f00 
and 
Sentenced 

21/08/1995 31/10/1994 FAILED TO 
ENSURE 
WORKERS 
SAFETY 

Convicted Stands Stands Gisbome 
District 
Court 

Fine»$6,000.00 
and 
Sentenced 

21/08/1995 02/08/1994 2 x FAILING TO 
ENSURE 
SAFETY OF 
EMPLOYEE 

Convicted Stands Stands Gisbome 
District 
Court 

FOR EACH CHAROE-
Fine-$4aooo.oo and 

Sentenced 

Report run 21/05/2018 02:57 PM CrimmaJ And Traffic History for Juken Nissho Limited Page 1 of 2 
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MINISTRY OF 

JUSTICE 
Tlks o u Turt CRIMINAL AND TRAFFIC HISTORY 21/05/2018 

Party Details 

Party ID: 

PRN: 
Date of Birth: 

Country of Birth: 

8988836 

42793109 
Party Name; Juken Nissho Limited 
Master PRN: Y 

Gender: Company 

DUCNO: 

Outcome Charge Sentence Sentence 
Outeome statue Detail 
Status 

Offence Offence Result 
Date 

Court 
Date Detail 

Convicted Stands Stands 30/01/2003 07/07/2002 FAILS TO 
ENSURE 
SAFETY 

Fine-$2,000.00/ 
Reparation - $8,000.00 

Masterton 
District 
Court 

and 
Sentenced 

Report run: 21/05/2018 02:57 PM Criminal And Traffic History for Juken Nissho Limited Page 1 of 1 
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JUSTICE 
yntBr nhatttHo* 

MINISTRY OP 

CRIMINAL AND TRAFFIC HISTORY 21/0S/2018 

Party Details 

Party ID; 

PRN: 

Date of Birth: 
Country of Birth: 

7667691 

28850040 

Party Name: Juken Nissho Limited 

Maater PRN: Y 

Gender: Company 

DUCNO: 

List of Aliases/Linked Case Parties 

Charge Sentence Sentence 
Outcome status Detail 
Status 

Court Result Offence Offence 
Date Date 

Outcome 
Detail 

13/08/1996 15/01/1996 FAILURE 
ENSURE 
SAFTEY OF 
EMPLOYEE 

Convicted Gisbome 
District 
Court 

Stands Stands Fine-$6,000.00 
and 
Sentenced 

Criminal And Traffic History for Juken Nissho Limited Report run; 21/05/2018 02 58 PM Page 1 of 1 
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MINISTRY OF 

JUSTICE 
Tib* auTurt CRIMINAL AND TRAFFIC HISTORY 21/05/201B 

Party Details 

Party ID: 

PRN: 
Date of Birth: 

Country of Birth: 

7667721 

40206615 

Party Name: Juken Nlssho Ltd 
Master PRN: Y 

Gender: Company 

DLICNO: 

Charge Sentence Sentence 
Outcome status Detali 
Status 

Offence Offence 
Date 

Court Resuit Outcome 
DetaH Date 

12/11/2001 17/03/2001 FAILED TO 
ENSURE 
SAFETY 

Convicted Stands Stands Fine-$6,500.00 Auckland 
District 
Court 

and 
Sentenced 

Criminal And Traffic History for Juken Nlssho Ltd Report run; 21/05/2018 02:68 PM Page 1 of 1 

Re
lea

se
d 
un

de
r t

he
 O

ffi
cia

l I
nf
or

m
at
ion

 A
ct 

19
82



1

Simon Pope

From: Svetlana Malivuk
Sent: Friday, 25 October 2019 3:15 p.m.
To: 'Erich Bachmann'
Cc: 'Sarah Gibbs'
Subject: RE: Juken New Zealand Limited [HH-IM.FID664191]

Dear Erich 
 
Thank you for your email below.  We will let you know if we require any further information from you in due course. 
 
Kind regards 
Svetlana 
 
Svetlana Malivuk 
Senior Investigator 
Overseas Investment Office  

E smalivuk@linz.govt.nz | DDI +64 4 471 6657 |  

A Wellington Office, Level 7, Radio New Zealand House, 155 The Terrace 
PO Box 5501, Wellington 6145, New Zealand | T 04 462 4490  
W www.linz.govt.nz | data.linz.govt.nz  

To help protect your privacy, Microsoft Office prevented automatic download of this picture from the Internet.

 
 

From: Erich Bachmann <Erich.Bachmann@heskethhenry.co.nz>  
Sent: Friday, 25 October 2019 2:56 PM 
To: Svetlana Malivuk <SMalivuk@linz.govt.nz> 
Cc: Sarah Gibbs <Sarah.Gibbs@heskethhenry.co.nz> 
Subject: Juken New Zealand Limited [HH-IM.FID664191] 
 
Dear Svetlana,  
 
We acknowledge receipt of your letter and respond accordingly.  
 
As requested, we attach the Agreed Statement of Facts in relation to the Gisborne District Council proceedings 
against Juken New Zealand Limited (“JNL”).  We also attach recent related correspondence with Valerie Bland of 
your office which we understand she has already passed on to you.  As noted in our email to Valerie Bland of 16 
October 2019, a sentencing hearing for the case is scheduled for 22 November 2019.  Accordingly, we are unable to 
provide you with the requested sentencing information at this time.  However, we will do so in due course once 
available. 
 
To clarify, these proceedings relate to the Waituna Forest, being more than 100 kilometres south of the Tolaga Bay 
area.  As per paragraph 20 of the Agreed Statement of Facts and the Gisborne Herald article referenced in your letter, 
the areas north of Gisborne (including the Tolaga Bay area) were severely affected by the major weather events on 3 
and 4 June 2018.  However, it was the further storm on 11 and 12 June 2018 which significantly impacted the 
Waituna Forest and it is the effects of this further storm that are relevant to the Gisborne District Council proceedings 
against JNL.  Accordingly, your reference to the highly publicised Tolaga Bay disaster in relation to this matter is 
mistaken. The events that occurred at Tolaga Bay are separate and unrelated to the events that occurred at the 
Waituna Forest.  It is only the Waituna Forest events that are relevant to these proceedings. JNL does not operate in 
or around Tolaga Bay and is therefore not involved in the events that unfolded there. For your reference, we note in 
particular paragraphs 16, 17, 19, 22, 23, 29 and 30 of the Agreed Statement of Facts in support of JNL’s actions and 
position. 
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For completeness, we note that JNL faces only one charge to which it has pleaded guilty (for discharging a 
contaminant (namely slash, logging debris, waste logging material and/or sediment) onto or into land in circumstances 
where it may enter water in breach of section 15(1)(b) of the Resource Management Act 1991). Also, that Gisborne 
District Council has withdrawn a further charge that was initially made. Please also note that in our view the 
newspaper article you provided is somewhat misleading in that it conveys the impression that JNL has an involvement 
in the Tolaga Bay disaster and may even be one of the nine enterprises charged with offences in relation to that 
incident. As noted above, JNL has no connection to Tolaga Bay. 
 
Please let us know any further information that you require.  As above, we will provide you with the balance of the 
requested information once the sentencing process has taken place. 
 
Kind regards 

Erich 

Erich Bachmann | Managing Partner 
  
Tel: +64 9 375 8709 Fax: +64 9 365 5209 Mobile: +64 21 827 087 
Level 14, PwC Tower, 188 Quay Street, Auckland 1010 

 

 

 

From: Svetlana Malivuk [mailto:SMalivuk@linz.govt.nz]  
Sent: Thursday, 17 October 2019 2:35 p.m. 
To: Erich Bachmann 
Subject: Juken New Zealand Limited 
 
Dear Erich 
 
Please refer to the attached letter. 
 
Kind regards 
Svetlana 
 
Svetlana Malivuk 
Senior Investigator 
Overseas Investment Office  

E smalivuk@linz.govt.nz | DDI +64 4 471 6657 |  

A Wellington Office, Level 7, Radio New Zealand House, 155 The Terrace 
PO Box 5501, Wellington 6145, New Zealand | T 04 462 4490  
W www.linz.govt.nz | data.linz.govt.nz  

 
 
 

 
This message contains information, which may be in confidence and may be subject to legal privilege. 
If you are not the intended recipient, you must not peruse, use, disseminate, distribute or copy this 
message. If you have received this message in error, please notify us immediately (Phone 0800 665 
463 or info@linz.govt.nz) and destroy the original message. LINZ accepts no responsibility for changes 
to this email, or for any attachments, after its transmission from LINZ. Thank You. 
 
This electronic communication (including any attachments) is confidential and may be privileged. If this email is not intended for you, you must not use, 
disclose, distribute, retransmit or copy this communication or any of its contents, and please delete this communication from your information system. We are 
not responsible for any changes made to, or interception of, this communication after sending, nor for the consequences of any virus or other defect. Nothing 
in this communication designates an information system for the purposes of section 11(a) of the Electronic Transactions Act 2002. 
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Simon Pope

From: Svetlana Malivuk
Sent: Tuesday, 26 November 2019 7:59 a.m.
To: 'Erich Bachmann'
Subject: RE: Juken New Zealand Limited [HH-IM.FID664191]

Dear Erich 
 
Thank you for your update below. 
 
We are happy to wait for further information from you regarding sentencing and will be in touch after that. 
 
Kind regards 
Svetlana 
 
Svetlana Malivuk 
Senior Investigator 
Overseas Investment Office  

E smalivuk@linz.govt.nz | DDI +64 4 471 6657 |  

A Wellington Office, Level 7, Radio New Zealand House, 155 The Terrace 
PO Box 5501, Wellington 6145, New Zealand | T 04 462 4490  
W www.linz.govt.nz | data.linz.govt.nz  

To help protect your privacy, Microsoft Office prevented automatic download of this picture from the Internet.

 
 

From: Erich Bachmann <Erich.Bachmann@heskethhenry.co.nz>  
Sent: Monday, 25 November 2019 4:18 PM 
To: Svetlana Malivuk <SMalivuk@linz.govt.nz> 
Subject: Juken New Zealand Limited [HH-IM.FID664191] 
 
Dear Svetlana,  
 
We write to confirm that sentencing for the Gisborne District Council proceedings against Juken New Zealand Limited 
took place in the Gisborne District Court last week on 22 November 2019.  
 
We are currently assembling the sentencing information requested by the OIO in your letter dated 17 October 2019 
and will provide this as soon as it is to hand.  
 
In the meantime, please let us know any further information or assistance you may require in relation to this matter. 
 
Kind regards 

Erich 

Erich Bachmann | Managing Partner 
  
Tel: +64 9 375 8709 Fax: +64 9 365 5209 Mobile: +64 21 827 087 
Level 14, PwC Tower, 188 Quay Street, Auckland 1010 
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From: Svetlana Malivuk [mailto:SMalivuk@linz.govt.nz]  
Sent: Friday, 25 October 2019 3:15 p.m. 
To: Erich Bachmann 
Cc: Sarah Gibbs 
Subject: RE: Juken New Zealand Limited [HH-IM.FID664191] 
 
Dear Erich 
 
Thank you for your email below.  We will let you know if we require any further information from you in due course. 
 
Kind regards 
Svetlana 
 
Svetlana Malivuk 
Senior Investigator 
Overseas Investment Office  

E smalivuk@linz.govt.nz | DDI +64 4 471 6657 |  

A Wellington Office, Level 7, Radio New Zealand House, 155 The Terrace 
PO Box 5501, Wellington 6145, New Zealand | T 04 462 4490  
W www.linz.govt.nz | data.linz.govt.nz  

To help protect your privacy, Microsoft Office prevented automatic download of this picture from the Internet.

 
 

From: Erich Bachmann <Erich.Bachmann@heskethhenry.co.nz>  
Sent: Friday, 25 October 2019 2:56 PM 
To: Svetlana Malivuk <SMalivuk@linz.govt.nz> 
Cc: Sarah Gibbs <Sarah.Gibbs@heskethhenry.co.nz> 
Subject: Juken New Zealand Limited [HH-IM.FID664191] 
 
Dear Svetlana,  
 
We acknowledge receipt of your letter and respond accordingly.  
 
As requested, we attach the Agreed Statement of Facts in relation to the Gisborne District Council proceedings 
against Juken New Zealand Limited (“JNL”).  We also attach recent related correspondence with Valerie Bland of 
your office which we understand she has already passed on to you.  As noted in our email to Valerie Bland of 16 
October 2019, a sentencing hearing for the case is scheduled for 22 November 2019.  Accordingly, we are unable to 
provide you with the requested sentencing information at this time.  However, we will do so in due course once 
available. 
 
To clarify, these proceedings relate to the Waituna Forest, being more than 100 kilometres south of the Tolaga Bay 
area.  As per paragraph 20 of the Agreed Statement of Facts and the Gisborne Herald article referenced in your letter, 
the areas north of Gisborne (including the Tolaga Bay area) were severely affected by the major weather events on 3 
and 4 June 2018.  However, it was the further storm on 11 and 12 June 2018 which significantly impacted the 
Waituna Forest and it is the effects of this further storm that are relevant to the Gisborne District Council proceedings 
against JNL.  Accordingly, your reference to the highly publicised Tolaga Bay disaster in relation to this matter is 
mistaken. The events that occurred at Tolaga Bay are separate and unrelated to the events that occurred at the 
Waituna Forest.  It is only the Waituna Forest events that are relevant to these proceedings. JNL does not operate in 
or around Tolaga Bay and is therefore not involved in the events that unfolded there. For your reference, we note in 
particular paragraphs 16, 17, 19, 22, 23, 29 and 30 of the Agreed Statement of Facts in support of JNL’s actions and 
position. 
 
For completeness, we note that JNL faces only one charge to which it has pleaded guilty (for discharging a 
contaminant (namely slash, logging debris, waste logging material and/or sediment) onto or into land in circumstances 
where it may enter water in breach of section 15(1)(b) of the Resource Management Act 1991). Also, that Gisborne 
District Council has withdrawn a further charge that was initially made. Please also note that in our view the 
newspaper article you provided is somewhat misleading in that it conveys the impression that JNL has an involvement 
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in the Tolaga Bay disaster and may even be one of the nine enterprises charged with offences in relation to that 
incident. As noted above, JNL has no connection to Tolaga Bay. 
 
Please let us know any further information that you require.  As above, we will provide you with the balance of the 
requested information once the sentencing process has taken place. 
 
Kind regards 

Erich 

Erich Bachmann | Managing Partner 
  
Tel: +64 9 375 8709 Fax: +64 9 365 5209 Mobile: +64 21 827 087 
Level 14, PwC Tower, 188 Quay Street, Auckland 1010 

 

 

 

From: Svetlana Malivuk [mailto:SMalivuk@linz.govt.nz]  
Sent: Thursday, 17 October 2019 2:35 p.m. 
To: Erich Bachmann 
Subject: Juken New Zealand Limited 
 
Dear Erich 
 
Please refer to the attached letter. 
 
Kind regards 
Svetlana 
 
Svetlana Malivuk 
Senior Investigator 
Overseas Investment Office  

E smalivuk@linz.govt.nz | DDI +64 4 471 6657 |  

A Wellington Office, Level 7, Radio New Zealand House, 155 The Terrace 
PO Box 5501, Wellington 6145, New Zealand | T 04 462 4490  
W www.linz.govt.nz | data.linz.govt.nz  

 
 
 

 
This message contains information, which may be in confidence and may be subject to legal privilege. 
If you are not the intended recipient, you must not peruse, use, disseminate, distribute or copy this 
message. If you have received this message in error, please notify us immediately (Phone 0800 665 
463 or info@linz.govt.nz) and destroy the original message. LINZ accepts no responsibility for changes 
to this email, or for any attachments, after its transmission from LINZ. Thank You. 
 
This electronic communication (including any attachments) is confidential and may be privileged. If this email is not intended for you, you must not use, 
disclose, distribute, retransmit or copy this communication or any of its contents, and please delete this communication from your information system. We are 
not responsible for any changes made to, or interception of, this communication after sending, nor for the consequences of any virus or other defect. Nothing 
in this communication designates an information system for the purposes of section 11(a) of the Electronic Transactions Act 2002. 
 
 
This electronic communication (including any attachments) is confidential and may be privileged. If this email is not intended for you, you must not use, 
disclose, distribute, retransmit or copy this communication or any of its contents, and please delete this communication from your information system. We are 
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not responsible for any changes made to, or interception of, this communication after sending, nor for the consequences of any virus or other defect. Nothing 
in this communication designates an information system for the purposes of section 11(a) of the Electronic Transactions Act 2002. 
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MAY IT PLEASE THE COURT 

1. The defendant, Juken New Zealand Limited (Juken), has pleaded guilty 

to one charge of discharging a contaminant (namely slash, logging 

debris, waste logging material and/or sediment), onto land in 

circumstances where it may enter water, in contravention of s 15(1)(b) of 

the Resource Management Act 1991 (RMA).  A contravention of s 

15(1)(b) is an offence under s 338(1)(a) of the RMA for which the 

maximum penalty is a fine of $600,000. 

2. The charge relates to offending at Waituna Forest between 1 June 2017 

and 31 July 2018.  The circumstances of the offending are set out in the 

prosecutor’s summary of facts.  In short:  

(a) Juken is the holder of a Crown forestry licence for Waituna 

Forest and is the holder of the resource consents that authorise 

forestry harvesting and associated earthworks at that forest.  

(b) As the consent holder and licensee, Juken was responsible for 

ensuring that its commercial forestry harvesting activities were 

being undertaken in compliance with the conditions of its 

resource consents and in a manner that avoided causing 

environmental harm to nearby watercourses.  

(c) As a result of contraventions by Juken of conditions 3, 6, 7, 11 

and 20/21 of Juken’s resource consents for Waituna Forest, at 

least 11 major debris slides occurred from landings (skid sites) in 

the forest, discharging slash, logging debris, waste logging 

material and/or sediment to watercourses below. 

(d) The discharges had severe impacts on the stream ecology of 

affected watercourses at Waituna Forest and on a watercourse 

at a downstream neighbouring property.  

3. For the reasons that follow, the prosecutor submits that the appropriate 

starting point for the fine to be imposed on Juken would be $150,000.   

4. The owner of the affected downstream property has confirmed to 

Gisborne District Council (GDC) that he does not want to provide a 

victim impact statement nor participate in restorative justice.  

Accordingly, the prosecutor does not seek an order for reparation. 
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SENTENCING PROCESS 

5. It is submitted that the Court should sentence the defendant using the 

three stage approach confirmed by the Court of Appeal, namely: 

(a) Set a starting point for the offending; 

(b) Make adjustments for personal aggravating or mitigating factors; 

and 

(c) Apply a discount for a guilty plea. 1   

RELEVANT SENTENCING PRINCIPLES AND PURPOSES 

6. The Sentencing Act 2002 (Sentencing Act) applies to RMA offences.  

All of the purposes and principles of sentencing under the Sentencing 

Act are relevant to the extent a particular case engages them.2   

7. The following purposes of sentencing are relevant in this case: 

(a) To hold the offender accountable for harm done to the 

community by the offending: s 7(1)(a). For discharge offences 

under the RMA, the “harm” in s 7(1)(a) relates not just to any 

injury to the immediate environment but the risk created of wider 

damage to it.3 

(b) To promote in the offender a sense of responsibility for, and an 

acknowledgment of, that harm: s 7(1)(b). 

(c) To denounce the offender’s conduct: s 7(1)(e). 

(d) To deter the offender or other persons from committing the same 

or a similar offence: s 7(1)(f). 

8. Of these purposes, it is submitted the most important is deterrence, both 

specific and general.   

  

                                                
1   R v Clifford [2012] 1 NZLR 23 (CA) at [60]. Tab 1 
2   Thurston v Manawatu-Wanganui Regional Council HC Palmerston North CRI-2009-454-24, 27 

 August 2010 at [40].  Tab 2 
3   Waslander v Southland Regional Council [2017] NZHC 2699 at [24]. Tab 3 
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9. In Hawke’s Bay Regional Council v Stockade Pastoral Farms Ltd Judge 

Thompson made the following point about deterrence in this context:4 

[A] fine has to be a penalty with enough sting in it to be really felt on the 

offender’s financial bottom line, and thus to be a deterrent to the offender 

and, more importantly still, I think, to be a general deterrent to others who 

follow the same occupation.  The message has to be clear that if they get 

caught doing the same thing, their financial bottom line will be hurt also.  If 

a fine is not at that level, it simply becomes a fee for a de facto licence to 

pollute and an absorbable item in the costs of doing business. 

10. The following principles of sentencing from the Sentencing Act are 

relevant in this case: 

(a) The gravity of the offending in the particular case, including the 

degree of culpability of the offender: s 8(a). 

(b) The seriousness of the type of offence in comparison with other 

types of offences, as indicated by the maximum penalty 

prescribed for the offence: s 8(b).  As stated, the maximum 

penalty for the offence in this case is a fine of $600,000. 

(c) The general desirability of consistency with appropriate 

sentencing levels: s 8(e). 

11. In addition to the foregoing sentencing purposes and principles, it is 

submitted that when sentencing for offences under the RMA:  

(a) The Court must recognise that the purpose of the RMA is to 

promote the sustainable management of natural and physical 

resources.  (Sustainable management means using natural 

resources while avoiding, remedying or mitigating adverse 

environmental effects: s 5(2) of the RMA.) 5  

(b) The sentence imposed should foster the principle of 

environmentally responsible corporate citizenship. 6 

(c) A purpose of sentencing is to impose financial costs or penalties 

that cause the polluter to internalise the environmental cost. 7 

                                                
4   DC Napier CRI-2008-081-96, 20 March 2009 at [16]. Tab 4 
5   Thurston at [40]. Tab 2 
6   At [44].  
7   At [44] and [45]. 
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12. The importance of the “polluter pays” principle in RMA prosecutions was 

explained in Machinery Movers Ltd v Auckland Regional Council: 8 

As to the economic aspect, the economic reason why society may not in 

the absence of regulation strike a proper balance between economic output 

and environmental quality is that the costs of pollution are not borne by 

polluters but by somebody else. As a result, these "external" costs will not, 

in general, be taken fully into account by those who cause pollution. Insofar 

as pollution costs are not borne by those who cause pollution, or by the 

purchasers of their products, some part of the total benefits resulting from 

economic activity in the community is wrongly redistributed away from the 

victims of pollution to other groups in society. In order to correct this market 

failure, the government must intervene to impose financial costs or 

penalties which bring the external costs back to the polluter.  

 

13. Economic considerations are also relevant to deterrence in RMA 

sentencing.  In addition to Judge Thompson’s comment from Stockade 

Pastoral Farms in this regard cited above, in PF Olsen Ltd v Bay of 

Plenty Regional Council Brewer J held:9 

Penalties should be set to ensure that it is unattractive to take the risk of 

offending on economic grounds.  Consequently, if there is any profit to be 

derived from the risk-taking activity, then a penalty needs to be imposed to 

make that an unattractive course of conduct.  

 

STAGE 1 – ASSESSMENT OF STARTING POINT 

14. Some factors that are commonly highlighted as relevant to the 

assessment of a starting point in RMA cases are:10 

(a) The offender’s culpability.  Deliberate or reckless conduct is an 

important aggravating feature of the offence.  Inadvertence may 

earn leniency if appropriate efforts have been made to comply.  

(b) Any infrastructural or other precautions taken to prevent 

discharges. 

(c) Disregard for abatement notices or council requirements.  

(d) The ecological importance of the affected environment and the 

extent of the environmental damage, including any lasting or 
                                                
8   Machinery Movers Ltd v Auckland Regional Council [1994] 1 NZLR 492 (HC) at page 502.  Tab 5 
9   PF Olsen Ltd v Bay of Plenty Regional Council [2012] NZHC 2392 at [62]. Tab 6 
10   Thurston at [41]. 
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irreversible harm, and whether it was of a continuing nature or 

occurred over an extended period of time.  Where no specific 

lasting harm can be identified, an allowance for harm may be 

made on the assumption that any given offence contributes to 

the cumulative effect of pollution generally.  

(e) Deterrence - penalties should ensure that it is unattractive to take 

the risk of offending on economic grounds. 

(f) The size and wealth of the defendant and its capacity to pay a 

fine.11 

Defendant’s culpability, lack of precautions and disregard for council 
requirements 

15. The prosecutor proposes to deal with these three factors together, as it 

submits they are inter-related in this case. 

16. As the consent holder and holder of the Crown forestry licence, it is 

submitted that Juken carried the primary responsibility for ensuring that 

its commercial forestry harvesting activities at Waituna Forest were 

being undertaken in compliance with the conditions of its resource 

consent and in a manner that avoided causing environmental harm to 

nearby watercourses.  

17. It is submitted that the offending in Waituna Forest arose from the 

following systemic failures: 

(a) Juken’s management of logging slash on many of the skid sites 

on steep ridges in the forest was very poor.  Juken allowed 

unstable accumulations of logging debris, slash and/or waste 

logging material to be left on, overhanging, or just below, the 

edge of skid sites in areas where harvesting operations had been 

completed.  Large amounts of this precariously perched forestry 

waste material, woody debris and sediment collapsed from at 

least 11 skid sites during the June 2018 rain events and slid 

down hill faces into watercourses in the valleys below.   After the 

offending, Juken pulled back slash at 40 skid sites at the forest 

and ended its practice of leaving slash at the edge of skid sites. 

                                                
11   Which is also a factor that must be considered under s 40(1) of the Sentencing Act. 
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(b) Water controls at the forest were poor or non-existent, meaning 

stormwater run-off during the June 2018 rain events caused or 

exacerbated large-scale erosion of skid sites, forestry roads and 

tracks. Water runoff from roads was being directed through cut-

offs and culverts (where culverts existed) onto fill and side cast 

material. Water on skid sites was being directed onto fill and 

logging debris on the edges of the skid sites.  Following the 

offending, Juken installed drainage at 40 skid sites at the forest. 

(c) Despite the obvious risks of erosion and sediment loss posed by 

the forest’s terrain, Juken failed to ensure that the roads and 

landings were constructed to the necessary standards. The 

earthworks on roads and landings within the forest on slopes 

greater than 25 degrees lacked benching, compaction and 

armouring of fill.    

18. In its resource consent applications Juken had said it would follow the 

New Zealand Forest Owners Association’s (NZFOA) Environmental 

Code of Practice for Plantation Foresty.  However, Juken’s offending at 

Waituna Forest was the result of departures from the standards set by 

that Code of Practice. 

19. NZFOA Code of Practice requirements Juken departed from included:  

(a) The Code of Practice requirement to monitor slash piles to 

ensure that they are always stable. 

(b) The Code of Practice requirement to maintain water and 

sediment control structures in effective operating condition to 

prevent water building up in slash piles and adjoining landings to 

avoid possible landing collapse. 

(c) The Code of Practice requirement to remove slash offsite where 

onsite slash storage sites are insufficient. 

(d) The Code of Practice requirement to make every reasonable 

effort to avoid damage to restricted areas.  (The offending in this 

case resulted in damage to protected watercourses.) 
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20. The offending has occurred in the context of Juken’s forestry harvesting 

operation, from which it derives significant commercial benefits.  Juken 

could not carry out harvesting at Waituna Forest without the resource 

consents it was granted.  However, the rights granted to Juken under its 

resource consents for the forest were subject to important conditions 

that were intended to minimise the adverse effects of Juken’s activities. 

The offending involved direct contraventions by Juken of the following 

conditions of its resource consents for Waituna Forest: condition 3 

(relating to drainage), condition 6 (relating to water controls at skid 

sites), condition 7 (relating to fill from road and landing construction), 

condition 11 (relating to water cut-offs) and condition 20 / 21 (relating to 

slash and debris management at skid sites). 

21. The seriousness of contravening resource consent conditions has been 

highlighted by the Court in Waikato Regional Council v Remediation 

(NZ) Limited12, where Judge Harland held: 

I agree with Judge Dwyer that the breach of resource consent conditions of 

itself is generally a serious matter, because conditions are intended to 

avoid, remedy or mitigate adverse effects arising from the activity that has 

been authorised by the consent. As Judge Dwyer noted: 

 

“Those who obtain and operate under resource consents must 

accept an obligation to comply with the conditions which are 

integral to those consents. ... If the neighbours of activities allowed 

by resource consent cannot be assured that conditions of consent 

will be adhered to they can have no faith in the resource consent 

system.” 13 
 

22. Juken was aware of the risks its forestry harvesting activities posed to 

the environment.  For example: 

(a) In its resource consent application Juken referred to the 

NZFOA’s Environmental Code of Practice which highlighted the 

risks associated with the collapse of poorly managed slash piles, 

the risks that forestry earthworks can activate or accelerate 

erosion, the risks associated with sediment discharges from 

forestry harvesting and the environmental risks associated with 

forestry earthworks on steep, erosion prone land.   

                                                
12    Waikato Regional Council v Remediation (NZ) Limited [2017] NZDC 23508 at [43]. Tab 7 
13   Taranaki Regional Council v Remediation (NZ) Limited, DC New Plymouth, CRI-2010-043-002334. 
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(b) In its consent application Juken said it would cart away any 

logging debris from processing sites where it was not safe to 

store that debris. 

(c) Juken was aware of GDC’s findings regarding landing edge 

failures that occurred in commercial forests in the Gisborne 

region during Cyclone Cook in April 2017.  Given the Gisborne 

region’s history of storm-induced slash events, the risk of further 

major rainfall-events (such as those that occurred in June 2018) 

was readily foreseeable.     

23. In light of the foregoing factors, it is submitted that the defendant’s 

culpability for the offending was at the higher end of the scale.  The 

offending was not deliberate.  However, given the defendant was aware 

of the risks of forestry debris and sediment collapsing from skid sites 

and roads into watercourses in its forests, it is submitted that the 

defendant’s failure to properly manage those risks at Waituna Forest 

involved a high degree of carelessness.  The standard of environmental 

risk management at the forest was extremely poor – particularly given 

that the defendant is a large scale commercial forestry company and 

should be aware of its responsibilities and the minimum standards it is 

required to meet. 

24. The RMA is designed to promote self-regulation and acceptance of 

responsibility.14 Accordingly, it is submitted Juken’s culpability is not 

lessened by any lack of compliance inspections by Gisborne District 

Council (GDC) or a perception that Gisborne is subject to lesser 

enforcement action than elsewhere in New Zealand.  Many forestry 

companies operating in Gisborne (such as Juken) also operate 

elsewhere in New Zealand, but in any case, should be aware of what 

environmental standards are required to be met, eg through the 

conditions of their consent, through their own expertise and through 

publications such as the NZFOA guidelines and Environmental Code of 

Practice.   

  

                                                
14   URS New Zealand Ltd & Anor v Auckland Regional & Anor HC Auckland CIV-2009-404-3054, 10 

 June 2009 at [55]. Tab 8 
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The effect of the offending on the environment  

25. The effects of the offending at Waituna Forest were significant. 

26. The offending involved at least 11 major debris slides from skid sites at 

Waituna Forest, where large amounts of sediment and forestry debris 

collapsed and slid down steep hill faces and into the watercourses 

below.  Some of the debris and sediment discharged onto a 

neighbouring property and into Mangapoike Lake.  

27. The debris and sediment slides from skid site failures were extensive 

and had severe negative impacts on the watercourses within Waituna 

Forest, including:15 

(a) Sediment smothering stream beds, instream habitat and 

invertebrates. The affected ephemeral streams that were 

inspected by the Council’s ecologist in October 2018 had no 

macroinvertebrate species present. The stream beds were 

completely covered in deposited sediment, removing the habitat 

available for invertebrates and fish. In the larger streams at the 

bottom of the gullies, in some low flow areas, more than 50% of 

the streams were covered in deposited sediment.   

(b) Woody debris and sediment movement had scoured the stream 

bed resulting in some areas of the stream now having a bedrock 

base. The effects of this were to decrease the available habitat 

for macroinvertebrates and fish.  

(c) Woody logging debris had also damaged stream banks and had 

been deposited in areas of the stream bed causing large areas of 

deposited sediment to build up. This will continue to impact the 

Mangapoike River tributary and the ephemeral streams within 

the forest.  

(d) A large debris dam from the collapse of skid 35 resulted in 

severe upstream sedimentation and a blockage of woody debris 

within the stream.  This will have a significant negative effect on 

instream habitat and species.  (The Council has subsequently 

determined that removal of this debris dam will cause more 
                                                
15   These effects are set out in detail in the report of Harriet Roil which is annexed to the summary of 

 facts at Tab 6.  
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environmental harm than good and has recommended to Juken 

that it carry out riparian planting upstream of the debris jam. 

Juken has agreed to carry out that riparian planting.) 

28. The damage to the neighbouring property was remediated by Juken in 

2018.  Juken and the neighbouring property owner have agreed that the 

removal of residual debris from Lake Mangapoike is not practicable. 

Nature of affected environment  

29. The watercourses affected by the discharges of forestry slash and 

sediment in Waituna Forest were tributaries of the Mangapoike River 

and were specified as protected watercourses on the consent maps for 

the forest and in Schedule G21 of Gisborne District Council’s Tairawhiti 

Resource Management Plan.16 

30. The Mangapoike River and its tributaries are identified in Schedule 

G15E of the Tairawhiti Resource Management Plan as an important 

habitat of trout, providing trout spawning habitat in upper reaches and 

tributaries.  The protection of trout habitats is one of the particular 

matters identified in section 7(h) of the RMA. 

31. It is submitted that when a contaminant has actually entered water, as 

occurred in this case, this aggravates the offending above those cases 

where the contaminant only had the potential to enter surface water.17 

Sentencing levels in similar cases 

32. Section 8(e) of the Sentencing Act requires the Court to take into 

account the general desirability of consistency with appropriate 

sentencing levels in respect of similar offending.  However, the high 

degree of variation in the facts, individual culpability and environmental 

effects in prosecutions under the RMA makes it difficult for direct 

comparisons between cases. 

33. It is submitted that the following sentencing decisions provide some 

general guidance in terms of the Court’s approach to sentencing for 

forestry-related offending. 
                                                
16   Protected watercourses are watercourses that receive enhanced protection under Gisborne District 

 Council’s Tairawhiti Resource Management Plan and are intended to be retired as part of 
 vegetation clearance resource consents. 

17   See for example Judge Dwyer’s comment in Southland Regional Council v MacPherson [2017] 
 NZDC 27751 at [16]. Tab 9 
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Marlborough District Council v Laurie Forestry Services Limited18 

34. In the Laurie Forestry case the defendant pleaded guilty to one charge 

of contravening s 15(1)(b) of the RMA by discharging contaminants 

(primarily sediment) onto land and water during forestry harvesting 

operations and one charge of contravening s 9(2) of the RMA. 

35. Laurie Forestry was a forestry consultant responsible for managing 

forestry harvesting operations on a 111 hectare pine forest situated in 

South East Bay, Pelorus Sound. 

36. In May 2017, Marlborough District Council (MDC) received a complaint 

from a resident of South East Bay that his water supply was full of 

sediment from the forestry works.  The following day the same person 

advised MDC that a lot of sediment was coming off the hills and had 

surrounded a neighbouring bach.   

37. When MDC officers investigated the complaint, they found a large plume 

of sediment in the bay at Pelorus Sound.  There were overland flow 

paths of mud, sediment and forestry debris from the forestry block.  A 

bach had been almost completely surrounded by mud from the forest. 

Large logs and wooden debris were littering the bed of a creek within the 

forest and there was a heavy concentration of sediment at the point 

where the creek met the sea.  The plume of sediment extended about 

400 metres into the bay.  This was two days after the complaint to MDC.  

38. The primary cause of the offending was land disturbance and slips from 

a skid site on the forestry block known as skid site 7.  That skid site was 

at the top of a steep hill face about 350 metres from South East Bay. 

39. In sentencing Laurie Forestry, His Honour Judge Dwyer held that the 

environmental effects fell into the following four categories:19 

(a) The deposition of sediment and forestry debris into the creek in 

the forest.  

(b) Substantial deposition of mud, rocks and forestry debris onto two 

neighbouring residential properties. 

(c) Discharge of sediment to South East Bay.   
                                                
18   Marlborough District Council v Laurie Forestry Services Limited [2019] NZDC 2602. Tab 10 
19   At [8] to [16]. 
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(d) The more general impact of sediment discharges on the 

Marlborough Sounds, which His Honour referred to as “adding to 

the insidious effect of the myriad of other sediment discharges … 

which cumulatively lead to the degradation of Sounds 

ecosystems”. 

40. Judge Dwyer held that Laurie Forestry’s culpability involved a relatively 

high degree of carelessness, commenting that:20 

(a) The issue of culpability is often difficult in RMA offending due to 

its strict liability nature. 

(b) The offending involved systemic failures rather than a one-off slip 

up. 

(c) Skid site 7 was situated in a difficult position on a slope which 

was steep in places and vulnerable to instability for a number of 

reasons.  It was clear that the defendant was aware of potential 

problems with the formation and use of the site.  

(d) There were two significant rain events in the relevant area in May 

2017.  Surface water from rainfall near the skid site was directed 

onto the skid site and into fill adjacent to the skid site, which led 

to its failure. This contravened the resource consent condition for 

the forest which required that storm water was to be diverted 

away from fill and slash piles.  

(e) Poor drainage controls and poor construction of the skid site 

caused it to be vulnerable to surface flow during rain events.   

(f) “I appreciate that it is always easy to be wise in hindsight, 

however the difficulties with this site were readily apparent and 

called for a high quality of management control of the site from 

the get-go.  The need to keep storm water flows off the skid site 

and fill areas to the greatest degree possible was not only a 

proposal of the resource consent application and condition 3, but 

was simple common sense and good management practice.”21 

                                                
20   At [20] to [32]. 
21   At [31]. 
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41. In addition to the significant adverse effects and relatively high level of 

culpability, Judge Dwyer held that the starting point needed to address 

the issue of deterrence.  The deterrence element involved consideration 

of the following points:22 

(a) The offending was committed by a company undertaking its core 

business and that company can reasonably be expected to know 

the rules and to comply with them – in particular the terms of the 

resource consent authorising its activities. 

(b) Fines must be set at a level that do not simply constitute a 

licensing fee as part of the cost of doing business. 

(c) Section 6(a) of the RMA (relating to the preservation of the 

natural character of the coastal environment) was directly 

engaged in this case. 

(d) Section 7(f) of the Sentencing Act specified deterrence as a 

purpose of sentencing and there was a need for general 

deterrence in relation to poor management of land activities 

which contribute to degradation of the Sounds ecosystem. 

42. Judge Dwyer adopted a total starting point of $100,000 for the offences 

(dealing with both charges on a global basis).    

43. In addition to the foregoing points regarding culpability, adverse 

environmental effects, deterrence and comparable cases, Judge Dwyer 

held as follows: 

(a) The maximum penalty for the two offences was $1.2 million but 

he would effectively treat it as one offence with a maximum fine 

of $600,000.23 

(b) A starting point of $100,000 was 16% of the maximum available 

penalties when the offending was viewed on a global basis.24 

(c) The starting point of $100,000 fit in broadly with comparative 

cases, although application of the consistency principle in RMA 

offences can be difficult. 

                                                
22   At [33]. 
23   At [18]. 
24   At [41]. 
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44. Judge Dwyer allowed a 5% discount for previous good character given 

the defendant had no previous convictions but declined to allow a further 

10% deduction for remedial work (notwithstanding the prosecutor and 

defendant agreed on this figure).  His Honour held that Laurie Forestry 

had done little more than it should have done to comply with its 

obligations as a responsible forester to act in accordance with the terms 

of the resource consents and to put things right which had occurred as a 

result of its non-compliance.25 A discount of 25% was allowed for early 

guilty pleas resulting in total fines of $71,000 which were divided equally 

between the two charges.26 

45. Judge Dwyer also imposed an enforcement order requiring Laurie 

Forestry to take steps to ensure the failed skid site would be managed to 

avoid further discharges. 

46. There are similarities between the offending in the Laurie Forestry case 

and the offending in the present case, given that both cases involve 

discharges of forestry debris and sediment from a forestry harvesting 

operation, that the underlying causes of those discharges related to poor 

skid site management and poor water controls and given that extensive 

damage was caused within and outside of the forest. 

47. However, the Laurie Forestry case only involved the collapse of one skid 

site in a 111 hectare commercial pine forest, whereas the offending in 

Waituna Forest involves the collapse of at least 11 skid sites affecting 

watercourses in a 1,096 hectare commercial pine forest. 

48. It is submitted that the following points in Judge Dwyer’s sentencing 

decision relating to Laurie Forestry are particularly relevant in relation to 

Juken’s offending in the present case: 

(a) The failures were of a similar nature, ie poor water controls or 

water controls that directed water onto vulnerable skid sites, skid 

sites that were poorly designed and maintained and often 

constructed on uncompacted fill, and there were large amounts 

of forestry debris left where there was a high risk of collapse. 

                                                
25   At [43]. 
26   At [92].  
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(b) The issues that led to the discharges were expressly referred to 

in the resource consent conditions. 

(c) The importance of deterrence.  There is a history of poor 

environmental risk management in the forestry industry in the 

Gisborne district resulting in significant damage to watercourses 

within and downstream of commercial pine forests and to the 

receiving coastal environment.  The offending at Waituna Forest 

exemplifies this poor approach to environmental management 

and compliance.  It is therefore important that the Court sets the 

starting points for the fines at a level that will provide a strong 

incentive for those involved in the forestry industry in the 

Gisborne district (and throughout New Zealand) to comply with 

their legal obligations under the RMA. 

R v Forest Owner Marketing Services Limited, Gaddum Construction Limited 

and Chance Brown27 

49. Forest Owner Marketing Services Limited (FOMS) was a forestry 

harvesting and marketing company that carried out forestry harvesting in 

a 9 hectare radiata pine forest in 2014 and 2015.  FOMS engaged 

Gaddum Construction Limited (GCL) to carry out the necessary roading 

and skid site earthworks for the operation and engaged Chance Brown’s 

company to carry out the forestry harvesting. 

50. FOMS pleaded guilty to an offence of discharging contaminant (soil, 

sediment, wood debris and slash) into two streams in the forest in 

contravention of s 15(1)(b) of the RMA.   

51. GCL and Chance Brown pleaded guilty to two offences each – an 

offence under s 15(1)(b) and an offence under s 9(2) of contravening a 

regional rule.   

52. FOMS was sentenced separately from the other two defendants due to 

FOMS’ later guilty plea. 

53. All of the offences arose from the fact that large amounts of insecure 

sediment and side-cast material had been left on the edge of the forestry 

                                                
27   R v Forest Owner Marketing Services Limited [2016] NZDC 20673, 21 October 2016; R v 

 Gaddum Construction Limited & Chance Brown DC Tauranga CRI-2015-047-258, 29 August 
 2016.  Tab 11 
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tracks above steep faces when forestry tracks were constructed.  When 

harvested logs were later dragged down those forestry tracks to the 

main processing site, the insecure sediment and side-cast material was 

pushed from the side of the tracks into the gullies below.  

54. The offending was aggravated because after these issues were initially 

identified, the Council gave verbal and written directions on several 

occasions to FOMS to stabilise the side-cast material and sediment on 

the track edges to avoid further discharges to the streams below.  

However, FOMS disputed the need to do this and insisted that the work 

it had done in this regard would suffice.  A large rain event then occurred 

which resulted in landslides of the insecure side-cast material and 

sediment in two locations, where further material collapsed from the 

track edges and fell down into two streams in the gullies below. 

55. The Court found the affected streams had moderate to high ecological 

value and that the environmental effects of the offending on those 

streams were moderate to high.  

56. In sentencing FOMS Her Honour Judge Harland held:28 

I place little weight on the submission that the sediment released was 

natural or that the negative effects on the stream were exacerbated by 

natural erosion.  The key point is that the resource consent conditions were 

designed to prevent adding to that which may occur naturally by man-made 

activity.  The concern here is the cumulative effect man-made activity might 

have on that which naturally occurs.  … 

… given the difficult topography, more on-site management was required 

by the defendant company. 

57. The Court found that while the FOMS’ offending was not deliberate, 

FOMS’ approach to supervision of its subcontractors and its approach to 

the Council’s requirements were sufficient to categorise FOMS’ 

behaviour as reckless.    

58. In sentencing GCL and Chance Brown, His Honour Judge Thompson 

held their culpability was lower than that of FOMS, involving insufficient 

attention and care being paid to work on the construction of the tracks. 

                                                
28   At [63] and [65]. 
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59. The Court adopted a starting point of $50,000 for FOMS.  The Court in 

the GCL and Chance Brown case adopted a starting point of $25,000 for 

GCL and a starting point of $17,500 for Mr Brown. 

60. Deductions were allowed for previous good character and guilty pleas in 

relation to all defendants.  Judge Harland commented that she 

considered she was bound to allow the same discounts for FOMS as 

were allowed when FOMS’ co-defendants (GCL and Chance Brown) 

were sentenced earlier, although the level of discounts was higher than 

she would normally allow.   

61. No discount was allowed in relation to the amount ($15,000) FOMS had 

spent on remedial work, but a 3% discount was allowed in recognition of 

FOMS’ undertaking to reimburse the Council for further remedial work at 

a cost of $16,800 plus GST. 

62. It is submitted that like the FOMS case, the offending at Waituna Forest 

involves Juken failing to take the necessary steps to avoid 

environmental harm and breaches of the consent conditions when 

carrying out forestry harvesting in a steep and high risk context.  

However, the scale and effects of the offending at Waituna Forest are 

greater given that the FOMS case only involved the collapse of sediment 

at two sites in a 9 hectare forest. 

PF Olsen Limited v Bay of Plenty Regional Council29 
 
63. PF Olsen Limited pleaded guilty to two offences, namely breaching        

s 9(3)(a) by failing to comply with conditions of its resource consent and 

breaching s 15(1)(b) by discharging contaminants (forestry slash and 

sediment) where they may enter water. 

64. PF Olsen was a forestry contractor that was involved in a commercial 

logging operation covering 691 hectares.  The offending occurred in 

April 2008 when five large piles of logging debris from PF Olsen’s skid 

sites on ridge lines in Waiotahe Forest collapsed, sliding down hill faces 

and into streams and valleys below. This caused extensive, permanent 

damage to streams and riparian areas, as well as large-scale erosion on 

hill-sides. 

 
                                                
29   PF Olsen Ltd v Bay of Plenty Regional Council [2012] NZHC 2392. Tab 6 
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65. On appeal, Brewer J held: 

(a) The appropriate starting point for the offending was $130,000 

when viewed on a global basis, apportioned as to $80,000 for the 

s 15(1)(b) offence and $50,000 for the s 9(3)(a) offence. 

(b) There should be no uplift for the previous conviction of a related 

entity because the connection between the two entities was too 

remote and the previous offending was too long ago. 

(c) While credit should be given for the $331,000 spent by PF Olsen 

on remedial work, an offender cannot be seen to extinguish or 

greatly reduce obligations by spending money after the offending 

occurred.  The discount of 60% allowed by the District Court for 

PF Olsen’s expenditure on remedial work was too generous.  A 

discount of 30% was appropriate for this factor. 

(d) The discount of 20% for early guilty pleas allowed by the District 

Court was overly generous but would not be reduced on appeal. 

(e) An appropriate end point for the fines was $72,800, (i.e. $44,800 

for the s 15(1)(b) offence and $28,000 for the s 9 offence).  

66. The nature of the failures and environmental effects in the PF Olsen 

case are very similar to the present case.  On the one hand, PF Olsen’s 

culpability was higher than Juken’s culpability in the present case, given 

council officers had put PF Olsen on express written notice of the risks 

posed by the specific skid sites that later collapsed.  However, there 

were only five collapsed skid sites in the PF Olsen case, in contrast to 

the 11 collapsed skid sites in Waituna Forest.    

67. It is important to note that the sentencing of PF Olsen occurred when the 

maximum penalty for each of the offences was $200,000 as opposed to 

$600,000 for the offence to which Juken has pleaded guilty in the 

present context.  Also, the High Court’s approach to discounts for 

personal mitigating factors has been modified since PF Olsen. 

General comment regarding previous cases 

68. It is a common theme in forestry prosecutions that defendants refer to 

heavy rainfall as a factor that mitigates their culpability.  
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69. While it is acknowledged that the rainfall events that occurred in the 

Gisborne district in June 2018 were significant, it is submitted that Her 

Honour Judge Harland’s comments from Bay of Plenty Regional Council 

v IMF Backstop Limited are relevant in this regard:30 

All too often the Court hears that heavy rainfall events that are thought to 

be unseasonable cause the sorts of problems that are apparent in this 

case. … 

There have now been a number of cases dealing with the unlawful 

discharge of sediment to waterways by those involved in commercial 

developments. In the future, such offending may well attract a sterner 

response, and not just because the level of fine has increased. If significant 

profits are to be drawn from an activity, then it is reasonable to expect that 

the level of environmental management will be high. … 

70. Given the history of significant rain events triggering debris slides in 

commercial pine forests in the Gisborne region in 1994, 2013, 2014 and 

particularly in 2017, it is submitted that the defendant in this case should 

have taken far more care to manage the risks of skid sites collapsing 

during significant rain events at Waituna Forest. 

Assessment of starting point 

71. Based on the foregoing points, it is submitted that an appropriate 

starting point for the fine to be imposed on Juken for the offending at 

Waituna Forest would be $150,000. 

72. In summary, this is because: 

(a) Juken’s culpability is high.  It was well aware of the risks posed 

by poor skid site management and water controls in the context 

of steep and highly erodible land, but its practices in the forest 

fell far below acceptable industry standards and contravened the 

conditions of its resource consents.  

(b) The offending caused significant environmental damage.  The 

collapse of large amounts of forestry debris, slash and sediment 

from 11 skid sites at Waituna Forest has severely impacted 

streams within Waituna Forest, which are tributaries of the 

                                                
30   Bay of Plenty Regional Council v IMF Backstop Limited DC Tauranga, CRN-9070501999 & 2000, 

 18 March 2011 at [52] and [53]. Tab 12 
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Mangapoike River and habitats of trout.  The debris and 

sediment discharged as a result of the offending also impacted 

on the Mangapoike River downstream of the forest where that 

river forms a lake.   

(c) Section 6(a) of the RMA is engaged in this case.  Section 6(a) 

requires the Court to recognise and provide for the preservation 

and protection of the natural character of rivers and their 

margins.  Section 7(h) of the RMA is also relevant.  It requires 

the Court to have regard to the protection of the habitat of trout. 

(d) The suggested starting point is 25% of the maximum penalty. 

(e) In terms of the size and wealth of Juken and its capacity to pay a 

fine, it is submitted that it is a company with significant financial 

resources. According to Juken’s website it has 54,000 hectares 

of forest estates located in Gisborne and in the Wairarapa along 

with four processing mills in New Zealand and approximately 900 

employees.    

(f) A starting point at this level will: 

(i) Denounce the defendant company’s contraventions of its 

obligation under s 15(1)(b) and the contraventions of its 

resource consent conditions that led to the discharges. 

(ii) Ensure that others in the forestry industry in New Zealand 

(and particularly in the Gisborne region) are deterred from 

following poor practices that result in significant 

environmental damage. 

(iii) Reinforce to consent holders that consents are not open 

licences to carry out an activity and compliance with 

consent conditions is of fundamental importance. 
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STAGE 2 - PERSONAL AGGRAVATING AND MITIGATING FACTORS 

73. The following matters are relevant at the second stage of the sentencing 

exercise:  

(a) Personal aggravating features, which include a defendant’s 

previous history;31 and   

(b) Personal mitigating features, which include exceptional remorse 

and an unblemished compliance record.32 

Personal aggravating factors 

74. The defendant has 19 convictions for health and safety offences from 

1993 to 2019 and two convictions for RMA offending in 1997.  Given the 

historic nature of the RMA convictions and the lack of relevance of the 

health and safety convictions to the present offending, the prosecutor 

does not seek an uplift from the starting point.  However, it is submitted 

that the defendant’s criminal history is relevant to the issue of a potential 

discount for previous good character, as discussed below. 

Personal mitigating factors 

75. In considering discounts for personal mitigating factors, it is submitted 

the Court should be mindful of the High Court’s recent concerns in 

Stumpmaster v Worksafe New Zealand that discounts of 25% to 30% 

being routinely allowed for mitigating factors (eg reparation, cooperation 

and previous good character) in the District Court can distort the 

sentencing process and result in outcomes that are too low. 33 

76. It is submitted there are three potentially relevant matters in relation to 

personal mitigating factors in this case - previous good character, 

remedial work/cooperation and remorse. 

Previous good character 

77. The prosecutor submits that the defendant is not entitled to a discount 

for previous good character. 

 
                                                
31   Sentencing Act 2002, section 9(1)(j). 
32   Sentencing Act 2002, section 9(2). 
33   Stumpmaster v Worksafe New Zealand [2018] NZHC 2020 at [64] to [67]. Tab 13 
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78. As stated, the defendant has 19 previous convictions for health and 

safety offences, the most recent of which was entered in February 2019 

for offending in July 2017.34 

79. The defendant also has two convictions for offences of contravening 

section 15(1)(c) of the RMA in January and April 1997.35   

80. In light of this history of offending, it is submitted the defendant is not 

entitled to a discount for previous good character. 

Remedial work and cooperation 

81. In Thurston, Miller J made the following comment regarding discounts 

for remedial work in RMA prosecutions:36 

The Court must begin with the proposition that the defendant must comply 

with his environmental obligations and gets no credit for having belatedly 

done so. Credit has been given in some cases, notably those where 

culpability was low and the expenditure both remedied environmental harm 

and evidenced full acceptance of responsibility. This case falls into a 

different category, of those where culpability was high and the expenditure 

did not make good environmental harm but was merely a compliance cost 

that the defendant had tried to avoid. Detection and conviction having 

forced the expenditure on the defendant, it is not a mitigating factor. 

82. Shortly after the collapse of the skid sites in Waituna Forest in June 

2018 rain events, Juken contacted the owner of the affected 

neighbouring property and immediately carried out remedial work on that 

property.  Juken self-reported the collapses to the Council in June 2018 

and carried out remedial work directed by the Council promptly.     

83. The owner of the affected neighbouring property has indicated to the 

prosecutor that he considers that the steps Juken has taken to address 

the damage to his property have been good.  He has confirmed that he 

did not suffer emotional harm as a result of the offending, did not want to 

provide a victim impact statement and did not want to participate in 

restorative justice. 

                                                
34   An updated criminal history for the defendant that includes convictions when it was named “Juken 

 Nissho Limited” is attached at Tab 14. 
35   Northland Regional Council v Juken Nissho Ltd DC Whangarei CRN7029003709 & 

 CRN7029003884, 30 November 1998, which was subsequently upheld by the High Court and Court 
 of Appeal. Tab 15 

36   Thurston, above n2, at [67]. Tab 2 
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84. Accordingly, it is submitted that Juken is entitled to a discount for its 

proactive remedial work and interactions with the Council and 

neighbouring property owner in this regard.  Having regard to Miller J’s 

comments in Thurston, it is submitted that this discount should be no 

more than 5%. 

Remorse 

85. There is no evidence in this case of exceptional remorse that would 

warrant an additional discount in this regard. 

STAGE 3 - GUILTY PLEA 

86. The final step is to apply a discount for a guilty plea of up to 25%, 

depending on when the plea was entered.37 

87. The prosecutor submits that the defendant is entitled to a 20% discount 

for its guilty plea.  It entered a guilty plea after initially defending the 

charge and after the prosecutor had begun preparing its evidence.  

However, the guilty plea meant the prosecutor (and therefore its 

ratepayers) was able to avoid the full cost of preparing evidence for the 

trial and to avoid the cost of a trial itself. 

END POINTS 

88. To summarise, the prosecutor’s position is: 

(a) A total starting point in the region of $150,000 would be 

appropriate. 

(b) There should be no uplift for personal aggravating factors.  

(c) There should be a total discount of 5% in relation to personal 

mitigating factors. 

(d) A discount of up to 20% for the guilty plea would be appropriate. 

(e) This would leave an end point of $114,000.   

89. It is submitted that when viewed in totality, the fine suggested by the 

prosecutor is a reasonable and appropriate penalty. 

                                                
37   Hessell v R [2011] 1 NZLR 607 (SC) at [75].  
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90. The prosecutor understands that the defendant is able to pay a fine at 

the level suggested by the prosecutor.    

91. The prosecutor seeks that 90% of the fine be paid to it pursuant to 

section 342 of the RMA, and that the defendant be ordered to pay court 

costs of $130 and solicitor’s costs of $113 on the charge. 

 
DATE 13 November 2019 

 
_________________________ 
A Hopkinson   
Counsel for the prosecutor 
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Juken Fined for RMA Breach 
  
Juken was sentenced today in Gisborne District Court for discharges of slash, logging debris, waste 
logging material and/or sediment to watercourses arising from harvesting of radiata pine trees at 
Waituna Forest.  
 
The discharges occurred following major rainfall events on 3 and 4 and 11 and 12 June 2018 at Waituna 
Forest, 30 kilometres southwest of Gisborne.  
 
Juken was sentenced under Sections 338(1)(a) and 15(1)(b) of the Resource Management Act 1991 
(RMA).  
 
The company was fined $152,000. The Judge also awarded Court costs of $130, and that the Council’s 
legal costs be set by the Registrar.  
 
During sentencing, the Judge adopted a starting point of $200,000. From that, the Judge ordered a 5% 
reduction as a result of remedial actions taken post the event, and a 20% reduction for the company’s 
early guilty plea. 
 
Juken expresses sincere regret for its failure to comply with the law in this instance, and for the damage 
caused.  
 
Juken self-reported the discharge and cooperated with the Council at all times. Genuine efforts were also 
taken to carry out remedial works required in an expeditious manner.  
 
To date, Juken has expended approximately $600,000 remediating the damage caused and the only 
affected land owner is satisfied with Juken’s actions and efforts.  
 
Juken is committed to ensuring complete compliance with all Resource Consent conditions moving 
forward and to relationships of trust and confidence with the Council and all of its neighbours.  
 
Juken continues to work hard in and for the community and is one of the leaders in forestry in terms of 
the action and investment it has made to prevent damage from forest slash.  
 
The company has no forestry plantations related to any of the damage that Tolaga Bay suffered in June 
last year.  
 
Juken is conducting a detailed review of the judgment released earlier today, in conjunction with its legal 
advisers.  
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Simon Pope

From: Erich Bachmann <Erich.Bachmann@heskethhenry.co.nz>
Sent: Wednesday, 27 November 2019 11:59 a.m.
To: Svetlana Malivuk
Cc: Sarah Gibbs
Subject: Juken New Zealand Limited [HH-IM.FID664191]
Attachments: Defendant's submissions.pdf; Affidavit of pdf; Defendant's bundle of 

authorities.pdf; Defendant's submissions.pdf; Affidavit of .pdf; 
Defendant's bundle of authorities.pdf; Juken Statement 22112019.pdf; GDC v Juken 
NZ Ltd - prosecutor's sentencing submissions.pdf

Dear Svetlana,  
 
We refer to previous correspondence in relation to the Gisborne District Council’s (“Council”) proceedings against 
Juken New Zealand Limited (“JNL”), please see attached:  
 

 JNL’s sentencing submissions; 
 Affidavit of  in support of JNL; 
 JNL’s bundle of authorities; 
 JNL’s media release on the judgement; and  
 Council’s sentencing submissions. 

 
Please note that there is not yet a written sentencing judgement.  If and when either a written judgement or 
sentencing notes/transcript are made available, we will provide these to you. 
 
In relation to JNL’s sentencing submissions, we summarise the following key aspects:  
 

 In accordance with JNL’s media release, JNL expresses sincere regret for its failure to comply with the law in 
this instance, and for the damage caused.  

 The Judge applied a 20% discount for JNL’s early guilty plea and a 5% discount for JNL’s subsequent 
remedial actions (having expended approximately $600,000 in this regard as at the sentencing date). 

 As soon as practically possible, JNL self-reported to the Council and commenced remedial works in the forest 
and on the sole affected neighbouring property (which were completed to both Council’s and the neighbour’s 
satisfaction); 

 JNL fully complied with abatement notices issued by the Council and co-operated with the Council at all 
times; 

 JNL’s offending was not deliberate and occurred over a duration of a week and a half between major weather 
events; 

 JNL genuinely believed its operations were compliant and in line with best practice, with regular external third 
party auditing procedures in place and having not previously received any notices or indications from the 
Council or otherwise regarding non-compliance.  

 JNL’s previous environmental offending occurred some 23 years ago despite the size and extent of its 
operations; 

 JNL employs 800 New Zealander’s and 280 in the Gisborne region; 
 JNL makes contributions to the environment and its community at both local and national levels, reflecting 

that corporate social responsibility efforts are standard business practice for JNL (see paragraph 6 of  
s Affidavit for further detail);  

 These proceedings are to be distinguished from the Tologa Bay incident; JNL has no forestry plantations that 
related to the damage that occurred there in June 2018. 

 Since the weather events relevant to these proceedings, JNL has explicitly focussed on and improved its 
slash management and waste operations and is working closely with the Council regarding catchment 
restrictions in future harvest consents.  

 
With respect to the sentencing, the Judge took a very firm approach in the opinion of Counsel for JNL.  The Judge 
accepted that JNL’s offending was not deliberate but still took the view that JNL’s culpability was high.  During his 
sentencing decision, we are advised that the Judge made the following key points: 
 

9(2)(a)
9(2)(a)

9(2)(a)
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 The Council’s lack of inspections at the forest were disgraceful and reprehensible to the extent that he 
seriously considered not awarding the Council any of the imposed fine (he ultimately directed that 90% of the 
fine be paid to the Council but only because withholding it would be unfair on ratepayers); 

 While not particular to the forest in this case, there had previously been major storms in the region so the risk 
of major rainfall events was known; 

 There had been multiple skid failures throughout the forest and the environment was steep and vulnerable; 
 A primary concern (aside from the damage caused) was that the judgement make an example of JNL and 

provide deterrence for other forestry companies in the area. 
 
Given that JNL is the first of several forestry companies to face penalties for damage after the weather events of 3 
and 4 June and 11 and 12 June last year, the $152,000 fine imposed on JNL is essentially a benchmark for similar 
cases. For perspective, it would need to be viewed in the context of other judgements that are yet to be 
delivered.  We understand that Hikurangi Forest Farms (which we understand is now trading as Aratu Forests 
Limited) is scheduled to be sentenced in February 2020, for example.  
 
To be clear, JNL accepts the Judge’s decision and the damage caused. However, JNL emphasises that only 11 of its 
approximately 100 skid sites across some 1,096 hectares (952 hectares of which were subject to the Resource 
Consents) discharged waste during the two major rain events that occurred in quick succession. JNL genuinely 
believed that its operations, including the skid structures, landings and engineering works in the forest were 
compliant. This was on the basis of: regular annual third party external auditing by SGS (a professional inspection, 
verification, testing and certification company) against the FSC and ISO 14001 standards; extensive recertification 
audits every three years; engagement of experienced contractors who were fully consulted over the requirements of 
the Resource Consents and were contracted to undertake agreed environmental and health and safety mitigation 
measures; weekly site inspections of contractor works by JNL; and least of all, no compliance issues having been 
raised with JNL at all in the midst of these compliance measures, including by the Council.   
 
Accordingly, JNL submits that, while there were indeed failures that caused damage and JNL accepts the penalty 
associated with this, those failures were not due to JNL’s carelessness, non-compliance or deficient skid 
structures.  Rather, the storm events and level of rainfall were so severe and in such quick succession, that even best 
practice skid structures and engineering works were simply unable to withstand the load in 11 out of approximately 
100 cases.  JNL considers that this is an important distinction and requests that the OIO views the judgement in this 
context.  
 
As per JNL’s media release, JNL is conducting a detailed review of the judgement alongside its legal advisers in the 
proceedings.  
 
Please let us know any further information or assistance you may require in relation to this matter. 
 
Kind regards 

Erich 

Erich Bachmann | Managing Partner 
  
Tel: +64 9 375 8709 Fax: +64 9 365 5209 Mobile: +64 21 827 087 
Level 14, PwC Tower, 188 Quay Street, Auckland 1010 

 

 

 

From: Svetlana Malivuk [mailto:SMalivuk@linz.govt.nz]  
Sent: Friday, 25 October 2019 3:15 p.m. 
To: Erich Bachmann 
Cc: Sarah Gibbs 
Subject: RE: Juken New Zealand Limited [HH-IM.FID664191] 
 
Dear Erich 
 
Thank you for your email below.  We will let you know if we require any further information from you in due course. 
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Kind regards 
Svetlana 
 
Svetlana Malivuk 
Senior Investigator 
Overseas Investment Office  

E smalivuk@linz.govt.nz | DDI +64 4 471 6657 |  

A Wellington Office, Level 7, Radio New Zealand House, 155 The Terrace 
PO Box 5501, Wellington 6145, New Zealand | T 04 462 4490  
W www.linz.govt.nz | data.linz.govt.nz  

 
 

From: Erich Bachmann <Erich.Bachmann@heskethhenry.co.nz>  
Sent: Friday, 25 October 2019 2:56 PM 
To: Svetlana Malivuk <SMalivuk@linz.govt.nz> 
Cc: Sarah Gibbs <Sarah.Gibbs@heskethhenry.co.nz> 
Subject: Juken New Zealand Limited [HH-IM.FID664191] 
 
Dear Svetlana,  
 
We acknowledge receipt of your letter and respond accordingly.  
 
As requested, we attach the Agreed Statement of Facts in relation to the Gisborne District Council proceedings 
against Juken New Zealand Limited (“JNL”).  We also attach recent related correspondence with Valerie Bland of 
your office which we understand she has already passed on to you.  As noted in our email to Valerie Bland of 16 
October 2019, a sentencing hearing for the case is scheduled for 22 November 2019.  Accordingly, we are unable to 
provide you with the requested sentencing information at this time.  However, we will do so in due course once 
available. 
 
To clarify, these proceedings relate to the Waituna Forest, being more than 100 kilometres south of the Tolaga Bay 
area.  As per paragraph 20 of the Agreed Statement of Facts and the Gisborne Herald article referenced in your letter, 
the areas north of Gisborne (including the Tolaga Bay area) were severely affected by the major weather events on 3 
and 4 June 2018.  However, it was the further storm on 11 and 12 June 2018 which significantly impacted the 
Waituna Forest and it is the effects of this further storm that are relevant to the Gisborne District Council proceedings 
against JNL.  Accordingly, your reference to the highly publicised Tolaga Bay disaster in relation to this matter is 
mistaken. The events that occurred at Tolaga Bay are separate and unrelated to the events that occurred at the 
Waituna Forest.  It is only the Waituna Forest events that are relevant to these proceedings. JNL does not operate in 
or around Tolaga Bay and is therefore not involved in the events that unfolded there. For your reference, we note in 
particular paragraphs 16, 17, 19, 22, 23, 29 and 30 of the Agreed Statement of Facts in support of JNL’s actions and 
position. 
 
For completeness, we note that JNL faces only one charge to which it has pleaded guilty (for discharging a 
contaminant (namely slash, logging debris, waste logging material and/or sediment) onto or into land in circumstances 
where it may enter water in breach of section 15(1)(b) of the Resource Management Act 1991). Also, that Gisborne 
District Council has withdrawn a further charge that was initially made. Please also note that in our view the 
newspaper article you provided is somewhat misleading in that it conveys the impression that JNL has an involvement 
in the Tolaga Bay disaster and may even be one of the nine enterprises charged with offences in relation to that 
incident. As noted above, JNL has no connection to Tolaga Bay. 
 
Please let us know any further information that you require.  As above, we will provide you with the balance of the 
requested information once the sentencing process has taken place. 
 
Kind regards 

Erich 

Erich Bachmann | Managing Partner 
  
Tel: +64 9 375 8709 Fax: +64 9 365 5209 Mobile: +64 21 827 087 
Level 14, PwC Tower, 188 Quay Street, Auckland 1010 
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From: Svetlana Malivuk [mailto:SMalivuk@linz.govt.nz]  
Sent: Thursday, 17 October 2019 2:35 p.m. 
To: Erich Bachmann 
Subject: Juken New Zealand Limited 
 
Dear Erich 
 
Please refer to the attached letter. 
 
Kind regards 
Svetlana 
 
Svetlana Malivuk 
Senior Investigator 
Overseas Investment Office  

E smalivuk@linz.govt.nz | DDI +64 4 471 6657 |  

A Wellington Office, Level 7, Radio New Zealand House, 155 The Terrace 
PO Box 5501, Wellington 6145, New Zealand | T 04 462 4490  
W www.linz.govt.nz | data.linz.govt.nz  

 
 
 

 
This message contains information, which may be in confidence and may be subject to legal privilege. 
If you are not the intended recipient, you must not peruse, use, disseminate, distribute or copy this 
message. If you have received this message in error, please notify us immediately (Phone 0800 665 
463 or info@linz.govt.nz) and destroy the original message. LINZ accepts no responsibility for changes 
to this email, or for any attachments, after its transmission from LINZ. Thank You. 
 
This electronic communication (including any attachments) is confidential and may be privileged. If this email is not intended for you, you must not use, 
disclose, distribute, retransmit or copy this communication or any of its contents, and please delete this communication from your information system. We are 
not responsible for any changes made to, or interception of, this communication after sending, nor for the consequences of any virus or other defect. Nothing 
in this communication designates an information system for the purposes of section 11(a) of the Electronic Transactions Act 2002. 
 
 

 
This electronic communication (including any attachments) is confidential and may be privileged. If this email is not intended for you, you must not use, 
disclose, distribute, retransmit or copy this communication or any of its contents, and please delete this communication from your information system. We are 
not responsible for any changes made to, or interception of, this communication after sending, nor for the consequences of any virus or other defect. Nothing 
in this communication designates an information system for the purposes of section 11(a) of the Electronic Transactions Act 2002. 
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IN THE DISTRICT COURT 
AT GISBORNE 

ITE KOTI-A-ROHE 
KI TtJRAN G ANUI-A-KIWA 

CRI-2018-016-002404 
[2019] NZDC 24075 

GISBORNE CITY COUNCIL 
Prosecutor 

v 

JUKEN NEW ZEALAND LIMITED 
Defendant 

Hearing: 22 November 2019 

A Hopkinson for the Prosecutor 
S Corlett for the Defendant 

Appearances: 

22 November 2019 Judgment: 

SENTENCING NOTES OF JUDGE B P DWYER 

Juken New Zealand Limited (Juken/the Defendant) appears for sentence on 

one charge brought against it by Gisborne District Council (the Council) for breach of 

s 15(l)(b) Resource Management Act 1991 by discharging a contaminant (slash 

logging debris, waste logging material and sediment) onto land between 3 June 2018 

and 12 June 2018 in circumstances where it may enter water, 

contaminant did enter water, namely various tributaries of the Mangapoike River. 

[1] 

In this case, the 

Juken has pleaded guilty to the charge. I understand that enquiry was made as 

to whether reference of these proceedings to a restorative justice process was 

appropriate in the circumstances, but no such reference was made. That was because 

[2] 

GISBORNE CITY COUNCIL v JUKEN NEW ZEALAND LIMITED [2019] NZDC 24075 [22 November 2019] 
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the victim of part of the discharge was satisfied with remedial actions undertaken by 

Juken relating to his adjoining property. No suggestion has been made that Juken 

should be discharged without conviction. It is hereby convicted accordingly. 

The offending took place on a 1096 hectare plantation forest known as the 

Waituna Forest situated about 30 kilometres south-west of Gisbome. Juken carries 

out the forestry operation under Crown licence and holds resource consents granted in 

2013 and 2014 allowing the formation of forestry roads and skid sites as well as the 

harvesting and extraction of logs. The consents contain a range of conditions which 

are described in paragraph 13 of the agreed summary: 

[3] 

13. These consents were both subject to conditions, including the following: 

(a) The construction of roads and the harvesting of vegetation shall be in 
accordance with the maps and application lodged with the Council 
unless altered by specific conditions (Condition 1 of both consents); 

(b) On slopes greater than 25 degrees, fill used in construction of road 
and landing formations or sidecast to waste shall be held in place by 
benching, compaction, armouring or a combination of these, such that 
it does not directly or indirectly enter a watercourse (Condition 7 of 
the 2014 consent); 

(c) Reading and landing fdls on slopes greater than 24 degrees are to be 
benched and fill compacted or armoured so that fill does not 
progressively slump down the slope (Condition 7 of the 2013 
consent); 

(d) Cut-offs and culverts shall be spaced to avoid watertable erosion and 
shall not discharge directly on to fill or sidecast material (Condition 
3 of the 2014 consent); 

(e) Sidecast material shall not be deposited into any watercourse 
(Condition 4 of both consents); 

(f) Runoff onto landings is to be intercepted by cut-off drains and is to 
discharge clear of all fill (Condition 6 of both consents); 

(g) Cut-offs are to be installed at a maximum spacing of one every 50 
metres along arterial tracks to disperse water and prevent ponding and 
scouring (Condition 11 of both consents); 

(h) No unstable accumulation of slash, log ends, tree heads or waste 
logging material - including mixed in soil - are to be left on or beneath 
landing edges at the conclusion of logging (Condition 20 of 2013 
Consent and Condition 21 of 2014 Consent). 

I observe that (unsurprisingly) none of the conditions allows discharge of slash, 

logging debris, waste logging material or sediment into water. 
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The Gisbome District (including the Waituna Forest) was subject to two 

rainfall events on 3 and 4 June and 11 and 12 June 2018. These events led, among 

other things, to major landslides in the Waituna Forest together with a number of 

discharges from the forest of harvesting slash and silt into a neighbouring property and 

into various water bodies contained within the forest itself. 

[4] 

Juken self-reported these incidents to the Council on 25 June 2018. Council 

officers went and inspected the forest on 30 and 31 July 2018. The officers observed 

as least 11 major sediment and debris slides from skid sites in the forest which flowed 

or proceeded into water bodies contained in the lower parts of the forest. The summary 

of facts sets out the officers' observations in these terms: 

[5] 

On 30 and 31 July 2018 two Council officers inspected Waituna Forest. They 
observed the following: 

Runoff from roads was being directed though cut-offs and culverts 
(where culverts were found) onto fill and side-cast material (breach 
of condition 3 of both consents); 

Water on landings was being directed onto fill and logging debris 
including waratah/logging waste mixed with soil on the edge of 
landings (breach of condition 6 of both consents); 

In a number of locations there was little or no benching, compaction 
or armouring of fill on landings and roads constructed on slopes 
greater than 25 degrees (breach of condition 7 of both consents); 

A number of cut-offs were on the outside edge of the access roads 
and runoff was directed into fill or side-caste material causing rilling 
and scouring (breach of condition 11 of both consents); 

There were no cut-offs or any form of water control on some of the 
tracks in the forest and scouring was noticeable at the discharge point 
of some cut-offs (breach of condition 11 of both consents); 

Landings where harvesting operations had been completed had 
unstable accumulations of logging debris, slash, and/or waste logging 
material mixed with soil that had been left on the edges of landings, 
with many landings having perched slash/slovens overhanging the 
landings and below the landings (breach of conditions 20 and 21 of 
the 2013 and 2014 consents respectively). . 

24. 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

[6] The Council issued abatement notices requiring compliance with the terms of 

Juken's resource consents. Juken has largely complied with these notices and has 

undertaken extensive remedial work in Waituna Forest and on the neighbour's 

property. 
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The environment affected by these incidents (excluding the neighbour's 

property where I was given no details of effects and whose owner has accepted Juken's 

remediation works) comprises watercourses within the forest catchment. These 

watercourses are tributaries of the Mangapoike River. 

m 

[8] The adverse effects on this environment occasioned by the offending were 

summarised in these terms in a Council ecological report contained in the summary of 

facts: 

Ecological effects 

The ecological effects resulting from harvest practice in Waituna forest have been 
extensive throughout the forest visited. There have been multiple areas where there 
have been landing and slope failures that have resulted in large amounts of sediment 
and woody debris to migrate into freshwater systems. All the skid sites that were 
visited on inspection had some form of landing failure or sediment migration down to 
a stream, as well as woody debris migration down slopes and into waterways. Wood 
material has been used to build landings and as this material starts to rot, water erodes 
the soil and there is risk of further slope failures. Any side cast material that is on the 
slope can be undermined by water and will move down the slope as the water loosens 
the soil. 

The Waituna forest has been harvested 3-5 years ago, and the trees have been cut 
down right to the edge of the tributaries of the Mangapoike River and the ephemeral 
streams that drain the steep slopes. No riparian buffer has resulted in the direct input 
of sediment and woody material into the freshwater systems. The resulting effects of 
this are that there is no stream shading, water temperatures increase and direct inputs 
of sediment and woody debris into the stream as there is no vegetation buffer. The 
effects from the increased amounts of sediment on the stream bed include; the 
smothering of interstitial space and instream habitat, directly smothering 
invertebrates, and the sediment binds to the periphyton on rocks that directly effects 
the nutritional quality and the invertebrates that are grazers. 

There were high (>50%) deposited sediment loads in all of the streams that were 
observed. The fine weather on the day of inspection and the days leading up to the 
inspection meant that the streams were at ambient flow and were not discoloured or 
turbid. In rain events however, it was observed that the amount of bare sediment 
leading down towards streams, that there would be an increase in turbidity levels 
following rainfall. 

Increased deposited and suspended sediment levels can have dramatic effects on 
stream ecosystems, and this was observed within Waituna forest. The ephemeral 
streams that were inspected had no macroinvertebrate species present, and the stream 
bed was completely covered in deposited sediment, removing the habitat available for 
invertebrates and fish. In the larger streams at the bottom of the gullies, there was in 
some areas where there was low flow >50% deposited sediment cover resulting in 
loss and degradation of instream habitat. The larger flow capacity of these streams 
has allowed some flushing of sediment in faster flowing areas of the stream and the 
presence of macroinvertebrate species indicates this. 

The damage caused by woody debris and sediment movement from the flood has 
caused the scouring of the stream bed, with some areas of the stream now having a 
bedrock base. The stream has a cobbled bottom, but in areas of the stream where there 
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has been debris and large flows, the substrate has been scoured leaving bedrock. The 
effects of this are that there is a decreased available habitat for macroinvertebrates and 
fish, and a damage to stream banks causing increased erosion. 

Woody logging debris has damaged stream banks and has been deposited in areas of 
the stream bed which has resulted in large areas of deposited sediment to build up and 
will continue to impact the Mangapoike River tributary and the ephemeral streams 
within the forest. There is a significant area on the Mangapoike river tributaiy where 
a debris dam has blocked the stream and caused a large plume of sediment to 
accumulate upstream. This will have a significant negative effects on instream habitat 
and species. 

Potential ongoing ecological effects 

The landslides and slope failures within the Waituna forest are extensive, and have 
had severe negative impacts on stream ecology. Large areas of sediment and wood 
migration are still occurring down the steep slopes, and this will eventually lead into 
the streams and waterways below, resulting in the continuation of damage to the 
freshwater ecosystems. The harvest practice in the Waituna forest has resulted in 
severe amounts of sediment migration that continue to pose a high risk to freshwater 
systems. Further migration of wood and sediment into tributaries and then the main 
Mangapoike River is at risk, and this will potentially continue to occur following the 
use of wood to build roads and landings, and the incorrect practice in construction of 
roads and landings. 

The migration of wood down the steep slopes poses a further risk to more debris 
entering the stream system. The debris catcher located at site 9, was full following the 
storm event and there is a significant debris dam below skid 35. Further risk of wood 
migration means that there is potential for this to occur again, and repeating the 
negative environmental effects that have already occurred. 

Conclusions 

A site visit of Waituna forest was undertaken in October 2018 to evaluate the effects 
of landslides that have occurred as a result of forest harvesting. The site comprises of 
harvested areas of radiata pine, mature areas of radiata pine, road lines landings and 
side cast material. 

Multiple landing failures through the forest have resulted in the migration of sediment 
and woody debris into streams. Invertebrate species observed on site indicate the 
Mangapoike River tributaries and the ephemeral streams within the forest have been 
negatively impacted by the activities within the forest resulting from harvest practice. 
The ephemeral streams show severe degradation and the Mangapoike river tributaries 
show some degradation. 

A large debris dam below skid 35 has resulted in severe upstream sedimentation and 
a blockage of woody debris within the stream. All debris has originated from the 
harvested forest and includes cut radiata logs and stumps. Woody debris and flood 
flows have damaged stream banks causing erosion and further in stream 
sedimentation. Woody debris and sediment has been deposited on the stream bed and 
on stream banks and flood plain areas within the forest, reducing and destroying 
instream habitat and effecting ecosystem processes and species present. 

Remediation is needed to address the issues resulting from the landslides and potential 
ongoing sedimentation and erosion. The future harvesting of Waituna forest needs to 
follow best practice erosion control methods including drainage, bunding, benching 
and monitoring. 
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[9] The above statement is a summary only. The ecological report contains detailed 

assessments of nine slip sites out of the 11 slips which occurred. Photographs attached 

to the report graphically illustrate the extent of actual damage at the nine identified 

sites. I am satisfied from the ecologist's report that the adverse effects of the 

discharges of sediment and debris on the stream ecosystems within the forest were 

substantial and widespread. 

[10] I record that the information provided to the Court does not identify effects on 

any specific fish populations, plant varieties, populations or species. The effects which 

are described to me in the report are sometimes referred to as generic effects, typically 

arising from the discharge of sediment and other material into streams. That, 

undoubtedly happened here. Had there been evidence of direct effect on significant 

fish populations or the like, for example, that would have considerably increased the 

seriousness of the offending. 

[11] The information before me also establishes that there was deposition of logs 

and sediment into what is described as "a lake" on an adjoining property, but I am 

given no further information regarding that matter because the owner of that property 

was satisfied with remediation. Accordingly I have not taken into account any effects 

on that water body in my assessment. Had I done so that may have elevated my 

assessed starting point for penalty. My assessment of effects of this offending relates 

only to the water bodies described in the ecologist's report. 

[12] There is a further effect not mentioned in the summary of facts which has been 

the source of regular comment from Environment Judges sentencing pollution 

offences in the District Court over a period of many years. That is the cumulative 

effect of the myriad of discharges which arise from human activities on land and affect 

our waterways and marine environment. 

[13] The Mangapoike River flows into the Wairoa River, which discharges to the 

coast at Wairoa. Sediment discharge to waters in the Mangapoike catchment will 

make a real but undefmable contribution to the levels of contaminant in the rivers and 

the sea where it ultimately ends up. The relationship between human activity on land 

and marine degradation is well recognised. I refer in that regard to examples given by 
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the Court in the recent Laurie Forestry1 case and in the Ministry for the Environment 

publication ''Our Marine Environment 2019." 

In the Laurie Forestry case I noted the insidious effect of a myriad of 

discharges. That was referring to the fact that it is usually impossible to attribute the 

recognised diminution of the quality of our rivers and marine environment to any one 

incident or source but the effect of land activities on our rivers and marine environment 

is real. That means it is incumbent on those undertaking activities which might pollute 

our waters to act responsibly in accordance with "best practice" and, where those 

activities are authorised by resource consent, to abide by the terms of consent 

conditions imposed to prevent the discharge of sediment into water bodies. 

[14] 

The maximum penalty for this offending is the sum of $600,000. 

Mr Hopkinson for the Prosecutor has identified an appropriate penalty starting point 

of $150,000. Mr Corlett for Juken has submitted that an appropriate starting point 

[15] 

is $75,000. 

[16] In fixing a starting point I have had regard to the various matters identified in 

paragraphs 5 to 13 of the Prosecutor's submissions. I highlight what I see as being the 

important issues for my consideration in this case, namely: 

• The vulnerability of the affected environment and the extent of damage to it; 

• The breach of conditions of resource consent; 

• The business activity aspect of the offending; 

• The need for deterrence; 

• The Defendant's culpability for the offending; 

• Comparable cases. 

I am going to address all of those issues in that order. 

[17] Turning first to the vulnerability of the affected environment, the summary of 

agreed facts records that approximately 25 percent of the Waituna Forest is on land 

Marlborough District Council v Laurie Forestry Services Ltd [2019] NZDC 2602. 
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identified in the Council's planning maps as Land Classification 3A, which is 

described in the summary as "the worst eroding land in the Gisbome District." The 

remaining 75 percent is hill country. The Forest Owners Association Environmental 

Guide and Code of Practice (the Code of Practice) notes the numerous challenges and 

often significant environmental risks involved in earthworks on steeper erosion prone 

{ 

land. 

[18] Further to that, the possibility of the East Coast area being exposed to extreme 

weather events is well recognised. Between 1994 and 2015 there were six major storm 

and extreme weather events in the Gisborne region where large amounts of forestry 

slash and sediment were mobilised and washed downstream. Although I understand 

that previous events had not impacted on the Waituna Forest, the potential for that to 

happen should have been obvious. 

Under those circumstances a forest owning entity such as Juken might 

reasonably be expected to be aware of the need for rigorous management of its 

activities in this environment as well as compliance with the Code of Practice and with 

the conditions of its resource consent. Juken clearly failed to meet such expectation. 

[19] 

[20] Paragraph 19 of the Council's submissions identifies the following departures 

from the Code of Practice: 

19. NZFOA Code of Practice requirements Juken departed from included: 

(a) The Code of Practice requirement to monitor slash piles to ensure that 
they are always stable. 

(b) The Code of Practice requirement to maintain water and sediment 
control structures in effective operating condition to prevent water 
building up in slash piles and adjoining landings to avoid possible 
landing collapse. 

(c) The Code of Practice requirement to remove slash offsite where 
onsite slash storage sites are insufficient. 

(d) The Code of Practice requirement to make every reasonable effort to 
avoid damage to restricted areas. (The offending in this case resulted 
in damage to protected watercourses.) 

I note that in Juken's resource consent application it stated that it would comply with 

the Code of Practice. In other words, compliance with the Code of Practice was part 
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of the proposal which Juken put to the Council when seeking consent to allow it to 

undertake earthworks and harvesting activities in the forest. 

I refer to my earlier quotation from the Council ecologist's report as to the 

adverse effects brought about by the discharges. There were 11 significant slip sites 

extending over a wide area resulting in large amounts of sediment and woody debris 

entering freshwater systems many of which are classified as "protected watercourses" 

in the Gisbome Fresh Water Plan. This case involved seriously adverse impact on a 

vulnerable environment which the Code of Practice recognises as requiring a high 

degree of management.. 

[21] 

That brings me to the matter of breach of resource consent conditions on 

Juken's part. I have previously noted the breach of a number of the conditions of 

Juken's consents observed by Council officers, when they inspected the forest in 

July 2018. Not only do these breaches point to very poor management on Juken's part, 

but the breaches are inherently serious matters in themselves - a point which I cannot 

stress enough. 

[22] 

Resource consents granted by consent authorities commonly incorporate 

conditions intended to avoid, remedy or mitigate adverse effects of activities. Persons 

operating under resource consents have an obligation to comply with conditions 

integral to the grant of such consents. The breach of conditions of consent undermines 

the very basis on which consents have been granted. That proposition is demonstrated 

by the Council decision on Juken's resource consent application granted in July 2014, 

which records that the effects of Juken's activities will be minor or less than minor... 

"with appropriate consent conditions in place and being adhered to." (my emphasis). 

In short, the consent formally recorded and noted the necessity for the conditions to 

be adhered to if adverse effects of the consented activities were to be avoided. 

[23] 

[24] Notwithstanding Juken's claims as to the manner in which it managed the 

Waituna Forest, it is apparent from the material before the Court that there were 

significant failures on its part in compliance with its conditions of consent as these 

related to the management of logging slash, landings and water. 
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[25] Juken raised in its submissions the fact that prior to these incidents the Council 

had not undertaken any inspections of the forest to ensure that Juken was complying 

with the terms of its consents over the five or six years that the consents have been in 

place. As it recognises, that does not excuse its compliance failures. However, I 

record the Court's real concern as to the Council's failure in that regard. Section 

35(2)(d) RMA requires that every local authority shall (my emphasis - the word 

"shall" is used in s 35(2)(d)) monitor the exercise of resource consents that have effect 

in their regions or districts. 

[26] The erosion prone nature of the land in the forest and the vulnerability of the 

region to extreme weather events to which I have referred earlier, make the failure of 

the Council to monitor exercise of Juken's resource consents reprehensible and 

irresponsible, to say the least. The Council contended that the failure to comply with 

conditions must have extended over a period of one year prior to this offending. It is 

only possible to speculate as to whether or not appropriate inspection by the Council 

would have discovered the failures and prevented this offending. I can take that matter 

no further. 

The next matter is the fact that this offending involved a substantial 

commercial forest entity undertaking its core business. In those circumstances, it 

might reasonably be expected to be aware of the rules under which it must operate, to 

ensure that its employees and contractors are similarly aware of the rules and to 

supervise their compliance with them. Juken submitted that it had systems in place to 

ensure that happened. I can only observe that those systems failed badly. Again, I 

note that Juken advised the Council as part of the resource consent process that it 

would undertake its activities in accordance with the Code of Practice and it failed to 

comply with the Code (being a forest industry document) in a number of respects. 

[27] 

[28] Finally on this topic, I note the principle that penalties imposed on commercial 

entities should be pitched at a level where they have some bite and do not simply 

constitute a cost of doing business. 
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[29] Turning to the matter of deterrence, I note that the purposes of sentencing 

include deterring defendants and others from further offending. That is relevant in 

two respects in this case. 

[30] The first relates directly to the Defendant itself. Juken's counsel submits that 

deterrence has limited value in its case because it did not intend to offend, has worked 

collaboratively with the Council and is at low-risk of re-offending. I disagree with 

that proposition and refer to my earlier comments regarding the obligations of 

commercial entities undertaking activities, particularly in vulnerable environments 

such as this. Juken is a large scale forestry operator with over 40,000 hectares of forest 

under management in New Zealand. Its failures in this case were multiple and 

significant. Penalty must be pitched at a level which deters any repetition across its 

substantial operations. 

Secondly, there is a need to deter the wider forest industry from similar failures. 

Forestry is a major activity in the Gisborne region, often undertaken on difficult 

country vulnerable to weather events. There is a history of slash and sediment 

discharges in the region going back a number of years which demonstrate the need for 

best management practice and compliance with consent conditions. Penalties should 

be set at a level which drives compliance and deters poor practice. 

[31] 

[32] Next, there is the matter of the Defendant's culpability for the offending. 

Mr Corlett characterises Juken's culpability as being in the moderate category. 

MrHopkinson contends it is at the higher end of the scale. 

Mr Hopkinson's view in that regard. 

I concur with 

[33] In this case, where there were multiple failures in best management practice 

together with multiple breaches of consent conditions, it is impossible to describe 

Juken's management of the Waituna Forest as anything other than "careless in the 

extreme." A correspondingly high degree of culpability for the offending must attach 

to it. Juken did not deliberately offend but its poor management practices contributed 

directly to the offending. 
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[34] I have had regard to all of the various cases referred to by counsel for the 

purpose of s 8(e) Sentencing Act. Comparisons are difficult in this case as there is a 

wide range of starting points adopted in the cases referred to. It is correct, as 

Mr Corlett noted, that some of the cases referred to involve multiple charges rather 

than one as in this case. However, it is apparent when reading the multiple charge 

cases that they were usually sentenced on a global or an overall basis where one 

sentence was imposed on all of the charges, because they were treated as continuing 

aspects of a single offending event or incident. 

[35] That is certainly what happened in the Laurie Forestry case where the Court 

adopted an all up starting point of $ 100,000 rather than two separate starting points of 

$50,000 as suggested by counsel (although the final fine was divided equally between 

the two charges). I observe that Laurie's management failures involved one slip and 

were considerably less extensive than was the case here. This offending is much more 

serious than that by many degrees of magnitude. 

[36] I note that in the Olsen case where both the District Court and High Court 

assessed starting points separately, a starting point of $80,000 for a s 15(l)(b) offense 

was adopted by the High Court for offending which predated the 2009 penalty uplifts, 

where penalty levels were doubled.2 I find that offending to be less serious than this, 

again by a significant margin. 

[37] I have had regard to all of these matters in reaching a penalty starting point. I 

consider that the number of skid site failures in this case which greatly exceeds the 

number of failures in any of the other cases referred to and the consequent extent of 

damage to waterways at Waituna over a substantial area (shown in figure 2 of the 

ecologist's report) are significant factors in this case. Those factors must be combined 

with a high degree of culpability on the part of Juken for poor management of its 

forestry operation on what it knew, or must have known, to be a vulnerable site and a 

particular need for deterrence of poor forestry management practices in this region in 

light of past history. 

2 P F Olsen Ltd v Bay of Plenty Regional Council [2012] NZHC 2392, Bay of Plenty Regional Council 
vPF Olsen Ltd DC Tauranga CRN08063501466,16 March 2010. 
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I am aware that Juken is a significant corporate entity. It has massive forest 

interests in New Zealand. I am advised that it has the capacity to pay a fine of the 

amount being debated by counsel (between $75,000 and $150,000). I consider that 

for the deterrent aspect of this sentencing to be meaningful the penalty must be 

commensurate in some way with Juken's financial capacity, which I have assumed to 

be substantial. 

[38] 

Having regard to all of those matters I determine that a starting point for 

penalty in this case should be the sum of $200,000. I note that is one-third of 

maximum penalty. 

[39] 

[40] I record that the adverse effects of these discharges have fallen into what I have 

called the generic effects of contaminant discharge. I was given no information as to 

direct effects on any populations of fish or other aquatic species, although there would 

have been such effects on those species that were present in the waterways. I have no 

knowledge of those. I note that the river itself is apparently a trout breeding river, but 

again I had no evidence of effect on trout breeding. I can say that had there been 

evidence of effects on specific fish populations that would have elevated the 

seriousness of the offending and I would have adopted a higher penalty than I have. 

[41] I do not propose making any reduction from the starting point on account of 

Juken's past good character. It has two past convictions for RMA offending in 1997. 

I do not propose any uplift in penalty relating to those due to the lapse of time. 

[42] I have disregarded amounts spent by Juken on remediating its neighbour's 

property in my considerations. As I have noted, I have been given no details of effects 

of those incidents on the neighbour nor if the remediation work related to 

contamination of water bodies on the adjoining property or related to other land type 

improvements or remediation. The charge with which I am dealing relates to the 

discharge of a contaminant to water and it must be work to remediate that for which 

any credit should be given and I have no evidence in that regard. 

[43] I accept that Juken has undertaken an extensive clean-up on its own land in 

accordance with abatement notices issued by the Council. It says this was underway 
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before Council intervention. It is apparently putting in place processes to manage 

slash on the forest better than those in place previously. Those processes are described 

in paragraphs 53 to 58 of the Council's submissions. The question might be reasonably 

asked as to why these processes were not in place previously in light of the Code of 

Practice and known vulnerability of parts of the forest. 

[44] The Council agrees that there has been a high degree of willing co-operation 

between Juken and itself and says that Juken has gone beyond what was required to 

simply achieve remediation and compliance and that there has been an improvement 

in its management and supervisory processes which should be given some recognition. 

I will allow a deduction from the starting point of five percent to reflect that factor. 

[45] The Defendant entered a not guilty plea on this matter on 12 March 2018. On 

13 August 2019 it filed a memorandum seeking to vacate the plea and a guilty plea 

was formally entered on 22 August 2019, at which stage the Prosecutor advises, 

preparation for trial was underway. On that basis I concur with the Prosecutor's 

submission that a 20 percent discount from the reduced starting point be given for 

guilty plea. 

[46] Accordingly, I determine as follows: 

• Juken New Zealand Limited is fined the sum of $ 152,000. 

• It will pay solicitor costs in accordance with the Costs in Criminal Cases 

Regulations (to be fixed by the Registrar if need be) and Court costs $130. 

• Pursuant to s 342 Resource Management Act 1991 I direct that the fine less 

10 percent Crown deduction is to be paid to the Gisborne District Council. 

B P Dwyer 
Environment/Distric t Court Judge f 
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Simon Pope

From: Erich Bachmann <Erich.Bachmann@heskethhenry.co.nz>
Sent: Tuesday, 17 December 2019 5:21 p.m.
To: Svetlana Malivuk
Cc: Sarah Gibbs
Subject: Juken New Zealand Limited [HH-IM.FID664191]
Attachments: [2019] NZDC 24075 Gisborne City Council v Juken New Zealand Ltd.pdf

Dear Svetlana,  
 
We refer to the below correspondence.  The Judge’s sentencing notes in relation to the Gisborne District Council’s 
(“Council”) proceedings against Juken New Zealand Limited (“JNL”) have now been made available to us and are 
attached as requested. 
 
JNL gave considerable thought to filing an appeal on a number of grounds.  In particular, it is JNL’s view that 
insufficient weight was given to the extreme nature of the dual weather events that occurred in June 2018 which even 
best practice infrastructure and engineering (that JNL believed was in place) could not have been capable of 
withstanding. JNL explains that it relied heavily on external contractors to perform much of the relevant compliance 
work.  As such, JNL generally engaged highly experienced contractors to undertake the work necessary to meet 
JNL’s compliance obligations.  JNL carried out its own regular inspections of the compliance works being undertaken 
by the contractors. There were no adverse compliance reports from the Council or otherwise.  On this basis, JNL was 
satisfied that its compliance obligations were being dutifully discharged.   
 
JNL also wishes to emphasise that, as indicated in the judgment, the sentencing has a high deterrence component 
(for both JNL’s operations and the forestry industry generally). In JNL’s view, this has been heavily influenced by the 
well-publicised events in Tologa Bay which have been conflated with the events in Waituna Forest, even though these 
two events were completely separate and in different geographical and ecological regions.  To this end, the fine 
imposed on JNL is likely a benchmark for the more serious cases yet to be heard or sentenced (as the case may be) 
and should be viewed in the context of other judgments relating to similar events, the first of which we understand is 
scheduled to be delivered in February next year.   
 
As referenced in the judgment, JNL took immediate and pro-active action, without prompting from the Council, to 
assess and commence remedial works.  As at the sentencing date, JNL had expended approximately $600,000 in this 
regard.  The judgment also makes reference to the owner of the one affected neighbouring property who was satisfied 
with the remedial actions already undertaken by JNL at the time of sentencing. The Judge stated that these efforts on 
the part of JNL were not taken into account in sentencing. 
 
As noted above, JNL seriously considered filing an appeal but ultimately opted to apply its efforts and resources to 
moving forward in a productive and co-operative fashion with a focus on the key learnings from these events and how 
these can be applied to its operations.  One of those key learnings is to prepare for even more damaging events in 
the future.  For some years JNL has been removing the bulk of forest debris from its logging sites at a high cost, 
leaving only material that is necessary to protect the land from erosion and to shade exposed waterways.  Not all 
companies do this.  JNL is also funding its own international research into alternative methodologies to remove or 
treat unsaleable residual forest debris. That research was ongoing when the storms hit the region.  Subsequent to this 
judgment, JNL will be reviewing the research results to determine a resolution to the increased standards demanded. 
 
As JNL’s guilty plea and initial and subsequent action demonstrates, it has taken full and complete responsibility for 
these events and acted swiftly and fully to make amends.   This evidences that JNL is a socially responsible company 
with respect for the law and property.  As JNL endeavours to be a best practice forest operator and industry leader, it 
is extremely disappointed by these events.  JNL has operated in New Zealand for a long time and wishes to continue 
to do so.  
 
Please let us know any further information that you may require.  
 
Kind regards 

Erich 

Erich Bachmann | Managing Partner 
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Tel: +64 9 375 8709 Fax: +64 9 365 5209 Mobile: +64 21 827 087 
Level 14, PwC Tower, 188 Quay Street, Auckland 1010 

 

 

 

From: Svetlana Malivuk [mailto:SMalivuk@linz.govt.nz]  
Sent: Wednesday, 27 November 2019 12:04 p.m. 
To: Erich Bachmann 
Cc: Sarah Gibbs 
Subject: RE: Juken New Zealand Limited [HH-IM.FID664191] 
 
Dear Erich 
 
Thank you for your email below. 
 
We will be in touch with you in due course regarding the below. 
 
If you have any queries in the meantime, do not hesitate to contact us. 
 
Kind regards 
Svetlana 
 
Svetlana Malivuk 
Senior Investigator 
Overseas Investment Office  

E smalivuk@linz.govt.nz | DDI +64 4 471 6657 |  

A Wellington Office, Level 7, Radio New Zealand House, 155 The Terrace 
PO Box 5501, Wellington 6145, New Zealand | T 04 462 4490  
W www.linz.govt.nz | data.linz.govt.nz  

 
 

From: Erich Bachmann <Erich.Bachmann@heskethhenry.co.nz>  
Sent: Wednesday, 27 November 2019 11:59 AM 
To: Svetlana Malivuk <SMalivuk@linz.govt.nz> 
Cc: Sarah Gibbs <Sarah.Gibbs@heskethhenry.co.nz> 
Subject: Juken New Zealand Limited [HH-IM.FID664191] 
 
Dear Svetlana,  
 
We refer to previous correspondence in relation to the Gisborne District Council’s (“Council”) proceedings against 
Juken New Zealand Limited (“JNL”), please see attached:  
 

 JNL’s sentencing submissions; 
 Affidavit of  in support of JNL; 
 JNL’s bundle of authorities; 
 JNL’s media release on the judgement; and  
 Council’s sentencing submissions. 

 
Please note that there is not yet a written sentencing judgement.  If and when either a written judgement or 
sentencing notes/transcript are made available, we will provide these to you. 
 
In relation to JNL’s sentencing submissions, we summarise the following key aspects:  
 

9(2)(a)
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 In accordance with JNL’s media release, JNL expresses sincere regret for its failure to comply with the law in 
this instance, and for the damage caused.  

 The Judge applied a 20% discount for JNL’s early guilty plea and a 5% discount for JNL’s subsequent 
remedial actions (having expended approximately $600,000 in this regard as at the sentencing date). 

 As soon as practically possible, JNL self-reported to the Council and commenced remedial works in the forest 
and on the sole affected neighbouring property (which were completed to both Council’s and the neighbour’s 
satisfaction); 

 JNL fully complied with abatement notices issued by the Council and co-operated with the Council at all 
times; 

 JNL’s offending was not deliberate and occurred over a duration of a week and a half between major weather 
events; 

 JNL genuinely believed its operations were compliant and in line with best practice, with regular external third 
party auditing procedures in place and having not previously received any notices or indications from the 
Council or otherwise regarding non-compliance.  

 JNL’s previous environmental offending occurred some 23 years ago despite the size and extent of its 
operations; 

 JNL employs 800 New Zealander’s and 280 in the Gisborne region; 
 JNL makes contributions to the environment and its community at both local and national levels, reflecting 

that corporate social responsibility efforts are standard business practice for JNL (see paragraph 6 of  
s Affidavit for further detail);  

 These proceedings are to be distinguished from the Tologa Bay incident; JNL has no forestry plantations that 
related to the damage that occurred there in June 2018. 

 Since the weather events relevant to these proceedings, JNL has explicitly focussed on and improved its 
slash management and waste operations and is working closely with the Council regarding catchment 
restrictions in future harvest consents.  

 
With respect to the sentencing, the Judge took a very firm approach in the opinion of Counsel for JNL.  The Judge 
accepted that JNL’s offending was not deliberate but still took the view that JNL’s culpability was high.  During his 
sentencing decision, we are advised that the Judge made the following key points: 
 

 The Council’s lack of inspections at the forest were disgraceful and reprehensible to the extent that he 
seriously considered not awarding the Council any of the imposed fine (he ultimately directed that 90% of the 
fine be paid to the Council but only because withholding it would be unfair on ratepayers); 

 While not particular to the forest in this case, there had previously been major storms in the region so the risk 
of major rainfall events was known; 

 There had been multiple skid failures throughout the forest and the environment was steep and vulnerable; 
 A primary concern (aside from the damage caused) was that the judgement make an example of JNL and 

provide deterrence for other forestry companies in the area. 
 
Given that JNL is the first of several forestry companies to face penalties for damage after the weather events of 3 
and 4 June and 11 and 12 June last year, the $152,000 fine imposed on JNL is essentially a benchmark for similar 
cases. For perspective, it would need to be viewed in the context of other judgements that are yet to be 
delivered.  We understand that Hikurangi Forest Farms (which we understand is now trading as Aratu Forests 
Limited) is scheduled to be sentenced in February 2020, for example.  
 
To be clear, JNL accepts the Judge’s decision and the damage caused. However, JNL emphasises that only 11 of its 
approximately 100 skid sites across some 1,096 hectares (952 hectares of which were subject to the Resource 
Consents) discharged waste during the two major rain events that occurred in quick succession. JNL genuinely 
believed that its operations, including the skid structures, landings and engineering works in the forest were 
compliant. This was on the basis of: regular annual third party external auditing by SGS (a professional inspection, 
verification, testing and certification company) against the FSC and ISO 14001 standards; extensive recertification 
audits every three years; engagement of experienced contractors who were fully consulted over the requirements of 
the Resource Consents and were contracted to undertake agreed environmental and health and safety mitigation 
measures; weekly site inspections of contractor works by JNL; and least of all, no compliance issues having been 
raised with JNL at all in the midst of these compliance measures, including by the Council.   
 
Accordingly, JNL submits that, while there were indeed failures that caused damage and JNL accepts the penalty 
associated with this, those failures were not due to JNL’s carelessness, non-compliance or deficient skid 
structures.  Rather, the storm events and level of rainfall were so severe and in such quick succession, that even best 
practice skid structures and engineering works were simply unable to withstand the load in 11 out of approximately 
100 cases.  JNL considers that this is an important distinction and requests that the OIO views the judgement in this 
context.  
 

9(2)(a)
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As per JNL’s media release, JNL is conducting a detailed review of the judgement alongside its legal advisers in the 
proceedings.  
 
Please let us know any further information or assistance you may require in relation to this matter. 
 
Kind regards 

Erich 

Erich Bachmann | Managing Partner 
  
Tel: +64 9 375 8709 Fax: +64 9 365 5209 Mobile: +64 21 827 087 
Level 14, PwC Tower, 188 Quay Street, Auckland 1010 

 

 

 

From: Svetlana Malivuk [mailto:SMalivuk@linz.govt.nz]  
Sent: Friday, 25 October 2019 3:15 p.m. 
To: Erich Bachmann 
Cc: Sarah Gibbs 
Subject: RE: Juken New Zealand Limited [HH-IM.FID664191] 
 
Dear Erich 
 
Thank you for your email below.  We will let you know if we require any further information from you in due course. 
 
Kind regards 
Svetlana 
 
Svetlana Malivuk 
Senior Investigator 
Overseas Investment Office  

E smalivuk@linz.govt.nz | DDI +64 4 471 6657 |  

A Wellington Office, Level 7, Radio New Zealand House, 155 The Terrace 
PO Box 5501, Wellington 6145, New Zealand | T 04 462 4490  
W www.linz.govt.nz | data.linz.govt.nz  

 
 

From: Erich Bachmann <Erich.Bachmann@heskethhenry.co.nz>  
Sent: Friday, 25 October 2019 2:56 PM 
To: Svetlana Malivuk <SMalivuk@linz.govt.nz> 
Cc: Sarah Gibbs <Sarah.Gibbs@heskethhenry.co.nz> 
Subject: Juken New Zealand Limited [HH-IM.FID664191] 
 
Dear Svetlana,  
 
We acknowledge receipt of your letter and respond accordingly.  
 
As requested, we attach the Agreed Statement of Facts in relation to the Gisborne District Council proceedings 
against Juken New Zealand Limited (“JNL”).  We also attach recent related correspondence with Valerie Bland of 
your office which we understand she has already passed on to you.  As noted in our email to Valerie Bland of 16 
October 2019, a sentencing hearing for the case is scheduled for 22 November 2019.  Accordingly, we are unable to 
provide you with the requested sentencing information at this time.  However, we will do so in due course once 
available. 
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To clarify, these proceedings relate to the Waituna Forest, being more than 100 kilometres south of the Tolaga Bay 
area.  As per paragraph 20 of the Agreed Statement of Facts and the Gisborne Herald article referenced in your letter, 
the areas north of Gisborne (including the Tolaga Bay area) were severely affected by the major weather events on 3 
and 4 June 2018.  However, it was the further storm on 11 and 12 June 2018 which significantly impacted the 
Waituna Forest and it is the effects of this further storm that are relevant to the Gisborne District Council proceedings 
against JNL.  Accordingly, your reference to the highly publicised Tolaga Bay disaster in relation to this matter is 
mistaken. The events that occurred at Tolaga Bay are separate and unrelated to the events that occurred at the 
Waituna Forest.  It is only the Waituna Forest events that are relevant to these proceedings. JNL does not operate in 
or around Tolaga Bay and is therefore not involved in the events that unfolded there. For your reference, we note in 
particular paragraphs 16, 17, 19, 22, 23, 29 and 30 of the Agreed Statement of Facts in support of JNL’s actions and 
position. 
 
For completeness, we note that JNL faces only one charge to which it has pleaded guilty (for discharging a 
contaminant (namely slash, logging debris, waste logging material and/or sediment) onto or into land in circumstances 
where it may enter water in breach of section 15(1)(b) of the Resource Management Act 1991). Also, that Gisborne 
District Council has withdrawn a further charge that was initially made. Please also note that in our view the 
newspaper article you provided is somewhat misleading in that it conveys the impression that JNL has an involvement 
in the Tolaga Bay disaster and may even be one of the nine enterprises charged with offences in relation to that 
incident. As noted above, JNL has no connection to Tolaga Bay. 
 
Please let us know any further information that you require.  As above, we will provide you with the balance of the 
requested information once the sentencing process has taken place. 
 
Kind regards 

Erich 

Erich Bachmann | Managing Partner 
  
Tel: +64 9 375 8709 Fax: +64 9 365 5209 Mobile: +64 21 827 087 
Level 14, PwC Tower, 188 Quay Street, Auckland 1010 

 

 

 

From: Svetlana Malivuk [mailto:SMalivuk@linz.govt.nz]  
Sent: Thursday, 17 October 2019 2:35 p.m. 
To: Erich Bachmann 
Subject: Juken New Zealand Limited 
 
Dear Erich 
 
Please refer to the attached letter. 
 
Kind regards 
Svetlana 
 
Svetlana Malivuk 
Senior Investigator 
Overseas Investment Office  

E smalivuk@linz.govt.nz | DDI +64 4 471 6657 |  

A Wellington Office, Level 7, Radio New Zealand House, 155 The Terrace 
PO Box 5501, Wellington 6145, New Zealand | T 04 462 4490  
W www.linz.govt.nz | data.linz.govt.nz  
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This message contains information, which may be in confidence and may be subject to legal privilege. 
If you are not the intended recipient, you must not peruse, use, disseminate, distribute or copy this 
message. If you have received this message in error, please notify us immediately (Phone 0800 665 
463 or info@linz.govt.nz) and destroy the original message. LINZ accepts no responsibility for changes 
to this email, or for any attachments, after its transmission from LINZ. Thank You. 
 
This electronic communication (including any attachments) is confidential and may be privileged. If this email is not intended for you, you must not use, 
disclose, distribute, retransmit or copy this communication or any of its contents, and please delete this communication from your information system. We are 
not responsible for any changes made to, or interception of, this communication after sending, nor for the consequences of any virus or other defect. Nothing 
in this communication designates an information system for the purposes of section 11(a) of the Electronic Transactions Act 2002. 
 
 

 
This electronic communication (including any attachments) is confidential and may be privileged. If this email is not intended for you, you must not use, 
disclose, distribute, retransmit or copy this communication or any of its contents, and please delete this communication from your information system. We are 
not responsible for any changes made to, or interception of, this communication after sending, nor for the consequences of any virus or other defect. Nothing 
in this communication designates an information system for the purposes of section 11(a) of the Electronic Transactions Act 2002. 
 
 

 
This electronic communication (including any attachments) is confidential and may be privileged. If this email is not intended for you, you must not use, 
disclose, distribute, retransmit or copy this communication or any of its contents, and please delete this communication from your information system. We are 
not responsible for any changes made to, or interception of, this communication after sending, nor for the consequences of any virus or other defect. Nothing 
in this communication designates an information system for the purposes of section 11(a) of the Electronic Transactions Act 2002. 
 
______________________________________________________________________ 
This email has been scanned by the Symantec Email Security.cloud service. 
For more information please visit http://www.symanteccloud.com 
______________________________________________________________________ 
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This email has been scanned by the Symantec Email Security.cloud service. 
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disclose, distribute, retransmit or copy this communication or any of its contents, and please delete this communication from your information system. We are 
not responsible for any changes made to, or interception of, this communication after sending, nor for the consequences of any virus or other defect. Nothing 
in this communication designates an information system for the purposes of section 11(a) of the Electronic Transactions Act 2002. 
 
 
This electronic communication (including any attachments) is confidential and may be privileged. If this email is not intended for you, you must not use, 
disclose, distribute, retransmit or copy this communication or any of its contents, and please delete this communication from your information system. We are 
not responsible for any changes made to, or interception of, this communication after sending, nor for the consequences of any virus or other defect. Nothing 
in this communication designates an information system for the purposes of section 11(a) of the Electronic Transactions Act 2002. 
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Simon Pope

From: Svetlana Malivuk
Sent: Wednesday, 18 December 2019 8:13 a.m.
To: 'Erich Bachmann'
Cc: 'Sarah Gibbs'
Subject: RE: Juken New Zealand Limited [HH-IM.FID664191]

Dear Erich 
 
Thank you for your email below. 
 
We will be in touch in due course if we require any further information from you. 
 
Kind regards 
Svetlana 
 
Svetlana Malivuk 
Senior Investigator 
Overseas Investment Office  

E smalivuk@linz.govt.nz | DDI +64 4 471 6657 |  

A Wellington Office, Level 7, Radio New Zealand House, 155 The Terrace 
PO Box 5501, Wellington 6145, New Zealand | T 04 462 4490  
W www.linz.govt.nz | data.linz.govt.nz  

To help protect your privacy, Microsoft Office prevented automatic download of this picture from the Internet.

 
 

From: Erich Bachmann <Erich.Bachmann@heskethhenry.co.nz>  
Sent: Tuesday, 17 December 2019 5:21 PM 
To: Svetlana Malivuk <SMalivuk@linz.govt.nz> 
Cc: Sarah Gibbs <Sarah.Gibbs@heskethhenry.co.nz> 
Subject: Juken New Zealand Limited [HH-IM.FID664191] 
 
Dear Svetlana,  
 
We refer to the below correspondence.  The Judge’s sentencing notes in relation to the Gisborne District Council’s 
(“Council”) proceedings against Juken New Zealand Limited (“JNL”) have now been made available to us and are 
attached as requested. 
 
JNL gave considerable thought to filing an appeal on a number of grounds.  In particular, it is JNL’s view that 
insufficient weight was given to the extreme nature of the dual weather events that occurred in June 2018 which even 
best practice infrastructure and engineering (that JNL believed was in place) could not have been capable of 
withstanding. JNL explains that it relied heavily on external contractors to perform much of the relevant compliance 
work.  As such, JNL generally engaged highly experienced contractors to undertake the work necessary to meet 
JNL’s compliance obligations.  JNL carried out its own regular inspections of the compliance works being undertaken 
by the contractors. There were no adverse compliance reports from the Council or otherwise.  On this basis, JNL was 
satisfied that its compliance obligations were being dutifully discharged.   
 
JNL also wishes to emphasise that, as indicated in the judgment, the sentencing has a high deterrence component 
(for both JNL’s operations and the forestry industry generally). In JNL’s view, this has been heavily influenced by the 
well-publicised events in Tologa Bay which have been conflated with the events in Waituna Forest, even though these 
two events were completely separate and in different geographical and ecological regions.  To this end, the fine 
imposed on JNL is likely a benchmark for the more serious cases yet to be heard or sentenced (as the case may be) 
and should be viewed in the context of other judgments relating to similar events, the first of which we understand is 
scheduled to be delivered in February next year.   
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As referenced in the judgment, JNL took immediate and pro-active action, without prompting from the Council, to 
assess and commence remedial works.  As at the sentencing date, JNL had expended approximately $600,000 in this 
regard.  The judgment also makes reference to the owner of the one affected neighbouring property who was satisfied 
with the remedial actions already undertaken by JNL at the time of sentencing. The Judge stated that these efforts on 
the part of JNL were not taken into account in sentencing. 
 
As noted above, JNL seriously considered filing an appeal but ultimately opted to apply its efforts and resources to 
moving forward in a productive and co-operative fashion with a focus on the key learnings from these events and how 
these can be applied to its operations.  One of those key learnings is to prepare for even more damaging events in 
the future.  For some years JNL has been removing the bulk of forest debris from its logging sites at a high cost, 
leaving only material that is necessary to protect the land from erosion and to shade exposed waterways.  Not all 
companies do this.  JNL is also funding its own international research into alternative methodologies to remove or 
treat unsaleable residual forest debris. That research was ongoing when the storms hit the region.  Subsequent to this 
judgment, JNL will be reviewing the research results to determine a resolution to the increased standards demanded. 
 
As JNL’s guilty plea and initial and subsequent action demonstrates, it has taken full and complete responsibility for 
these events and acted swiftly and fully to make amends.   This evidences that JNL is a socially responsible company 
with respect for the law and property.  As JNL endeavours to be a best practice forest operator and industry leader, it 
is extremely disappointed by these events.  JNL has operated in New Zealand for a long time and wishes to continue 
to do so.  
 
Please let us know any further information that you may require.  
 
Kind regards 

Erich 

Erich Bachmann | Managing Partner 
  
Tel: +64 9 375 8709 Fax: +64 9 365 5209 Mobile: +64 21 827 087 
Level 14, PwC Tower, 188 Quay Street, Auckland 1010 

 

 

 

From: Svetlana Malivuk [mailto:SMalivuk@linz.govt.nz]  
Sent: Wednesday, 27 November 2019 12:04 p.m. 
To: Erich Bachmann 
Cc: Sarah Gibbs 
Subject: RE: Juken New Zealand Limited [HH-IM.FID664191] 
 
Dear Erich 
 
Thank you for your email below. 
 
We will be in touch with you in due course regarding the below. 
 
If you have any queries in the meantime, do not hesitate to contact us. 
 
Kind regards 
Svetlana 
 
Svetlana Malivuk 
Senior Investigator 
Overseas Investment Office  

E smalivuk@linz.govt.nz | DDI +64 4 471 6657 |  
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A Wellington Office, Level 7, Radio New Zealand House, 155 The Terrace 
PO Box 5501, Wellington 6145, New Zealand | T 04 462 4490  
W www.linz.govt.nz | data.linz.govt.nz  

 
 

From: Erich Bachmann <Erich.Bachmann@heskethhenry.co.nz>  
Sent: Wednesday, 27 November 2019 11:59 AM 
To: Svetlana Malivuk <SMalivuk@linz.govt.nz> 
Cc: Sarah Gibbs <Sarah.Gibbs@heskethhenry.co.nz> 
Subject: Juken New Zealand Limited [HH-IM.FID664191] 
 
Dear Svetlana,  
 
We refer to previous correspondence in relation to the Gisborne District Council’s (“Council”) proceedings against 
Juken New Zealand Limited (“JNL”), please see attached:  
 

 JNL’s sentencing submissions; 
 Affidavit of  in support of JNL; 
 JNL’s bundle of authorities; 
 JNL’s media release on the judgement; and  
 Council’s sentencing submissions. 

 
Please note that there is not yet a written sentencing judgement.  If and when either a written judgement or 
sentencing notes/transcript are made available, we will provide these to you. 
 
In relation to JNL’s sentencing submissions, we summarise the following key aspects:  
 

 In accordance with JNL’s media release, JNL expresses sincere regret for its failure to comply with the law in 
this instance, and for the damage caused.  

 The Judge applied a 20% discount for JNL’s early guilty plea and a 5% discount for JNL’s subsequent 
remedial actions (having expended approximately $600,000 in this regard as at the sentencing date). 

 As soon as practically possible, JNL self-reported to the Council and commenced remedial works in the forest 
and on the sole affected neighbouring property (which were completed to both Council’s and the neighbour’s 
satisfaction); 

 JNL fully complied with abatement notices issued by the Council and co-operated with the Council at all 
times; 

 JNL’s offending was not deliberate and occurred over a duration of a week and a half between major weather 
events; 

 JNL genuinely believed its operations were compliant and in line with best practice, with regular external third 
party auditing procedures in place and having not previously received any notices or indications from the 
Council or otherwise regarding non-compliance.  

 JNL’s previous environmental offending occurred some 23 years ago despite the size and extent of its 
operations; 

 JNL employs 800 New Zealander’s and 280 in the Gisborne region; 
 JNL makes contributions to the environment and its community at both local and national levels, reflecting 

that corporate social responsibility efforts are standard business practice for JNL (see paragraph 6 of  
s Affidavit for further detail);  

 These proceedings are to be distinguished from the Tologa Bay incident; JNL has no forestry plantations that 
related to the damage that occurred there in June 2018. 

 Since the weather events relevant to these proceedings, JNL has explicitly focussed on and improved its 
slash management and waste operations and is working closely with the Council regarding catchment 
restrictions in future harvest consents.  

 
With respect to the sentencing, the Judge took a very firm approach in the opinion of Counsel for JNL.  The Judge 
accepted that JNL’s offending was not deliberate but still took the view that JNL’s culpability was high.  During his 
sentencing decision, we are advised that the Judge made the following key points: 
 

 The Council’s lack of inspections at the forest were disgraceful and reprehensible to the extent that he 
seriously considered not awarding the Council any of the imposed fine (he ultimately directed that 90% of the 
fine be paid to the Council but only because withholding it would be unfair on ratepayers); 

 While not particular to the forest in this case, there had previously been major storms in the region so the risk 
of major rainfall events was known; 

9(2)(a)

9(2)(a)
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 There had been multiple skid failures throughout the forest and the environment was steep and vulnerable; 
 A primary concern (aside from the damage caused) was that the judgement make an example of JNL and 

provide deterrence for other forestry companies in the area. 
 
Given that JNL is the first of several forestry companies to face penalties for damage after the weather events of 3 
and 4 June and 11 and 12 June last year, the $152,000 fine imposed on JNL is essentially a benchmark for similar 
cases. For perspective, it would need to be viewed in the context of other judgements that are yet to be 
delivered.  We understand that Hikurangi Forest Farms (which we understand is now trading as Aratu Forests 
Limited) is scheduled to be sentenced in February 2020, for example.  
 
To be clear, JNL accepts the Judge’s decision and the damage caused. However, JNL emphasises that only 11 of its 
approximately 100 skid sites across some 1,096 hectares (952 hectares of which were subject to the Resource 
Consents) discharged waste during the two major rain events that occurred in quick succession. JNL genuinely 
believed that its operations, including the skid structures, landings and engineering works in the forest were 
compliant. This was on the basis of: regular annual third party external auditing by SGS (a professional inspection, 
verification, testing and certification company) against the FSC and ISO 14001 standards; extensive recertification 
audits every three years; engagement of experienced contractors who were fully consulted over the requirements of 
the Resource Consents and were contracted to undertake agreed environmental and health and safety mitigation 
measures; weekly site inspections of contractor works by JNL; and least of all, no compliance issues having been 
raised with JNL at all in the midst of these compliance measures, including by the Council.   
 
Accordingly, JNL submits that, while there were indeed failures that caused damage and JNL accepts the penalty 
associated with this, those failures were not due to JNL’s carelessness, non-compliance or deficient skid 
structures.  Rather, the storm events and level of rainfall were so severe and in such quick succession, that even best 
practice skid structures and engineering works were simply unable to withstand the load in 11 out of approximately 
100 cases.  JNL considers that this is an important distinction and requests that the OIO views the judgement in this 
context.  
 
As per JNL’s media release, JNL is conducting a detailed review of the judgement alongside its legal advisers in the 
proceedings.  
 
Please let us know any further information or assistance you may require in relation to this matter. 
 
Kind regards 

Erich 

Erich Bachmann | Managing Partner 
  
Tel: +64 9 375 8709 Fax: +64 9 365 5209 Mobile: +64 21 827 087 
Level 14, PwC Tower, 188 Quay Street, Auckland 1010 

 

 

 

From: Svetlana Malivuk [mailto:SMalivuk@linz.govt.nz]  
Sent: Friday, 25 October 2019 3:15 p.m. 
To: Erich Bachmann 
Cc: Sarah Gibbs 
Subject: RE: Juken New Zealand Limited [HH-IM.FID664191] 
 
Dear Erich 
 
Thank you for your email below.  We will let you know if we require any further information from you in due course. 
 
Kind regards 
Svetlana 
 

Re
lea

se
d 
un

de
r t

he
 O

ffi
cia

l I
nf
or

m
at
ion

 A
ct 

19
82



5

Svetlana Malivuk 
Senior Investigator 
Overseas Investment Office  

E smalivuk@linz.govt.nz | DDI +64 4 471 6657 |  

A Wellington Office, Level 7, Radio New Zealand House, 155 The Terrace 
PO Box 5501, Wellington 6145, New Zealand | T 04 462 4490  
W www.linz.govt.nz | data.linz.govt.nz  

 
 

From: Erich Bachmann <Erich.Bachmann@heskethhenry.co.nz>  
Sent: Friday, 25 October 2019 2:56 PM 
To: Svetlana Malivuk <SMalivuk@linz.govt.nz> 
Cc: Sarah Gibbs <Sarah.Gibbs@heskethhenry.co.nz> 
Subject: Juken New Zealand Limited [HH-IM.FID664191] 
 
Dear Svetlana,  
 
We acknowledge receipt of your letter and respond accordingly.  
 
As requested, we attach the Agreed Statement of Facts in relation to the Gisborne District Council proceedings 
against Juken New Zealand Limited (“JNL”).  We also attach recent related correspondence with Valerie Bland of 
your office which we understand she has already passed on to you.  As noted in our email to Valerie Bland of 16 
October 2019, a sentencing hearing for the case is scheduled for 22 November 2019.  Accordingly, we are unable to 
provide you with the requested sentencing information at this time.  However, we will do so in due course once 
available. 
 
To clarify, these proceedings relate to the Waituna Forest, being more than 100 kilometres south of the Tolaga Bay 
area.  As per paragraph 20 of the Agreed Statement of Facts and the Gisborne Herald article referenced in your letter, 
the areas north of Gisborne (including the Tolaga Bay area) were severely affected by the major weather events on 3 
and 4 June 2018.  However, it was the further storm on 11 and 12 June 2018 which significantly impacted the 
Waituna Forest and it is the effects of this further storm that are relevant to the Gisborne District Council proceedings 
against JNL.  Accordingly, your reference to the highly publicised Tolaga Bay disaster in relation to this matter is 
mistaken. The events that occurred at Tolaga Bay are separate and unrelated to the events that occurred at the 
Waituna Forest.  It is only the Waituna Forest events that are relevant to these proceedings. JNL does not operate in 
or around Tolaga Bay and is therefore not involved in the events that unfolded there. For your reference, we note in 
particular paragraphs 16, 17, 19, 22, 23, 29 and 30 of the Agreed Statement of Facts in support of JNL’s actions and 
position. 
 
For completeness, we note that JNL faces only one charge to which it has pleaded guilty (for discharging a 
contaminant (namely slash, logging debris, waste logging material and/or sediment) onto or into land in circumstances 
where it may enter water in breach of section 15(1)(b) of the Resource Management Act 1991). Also, that Gisborne 
District Council has withdrawn a further charge that was initially made. Please also note that in our view the 
newspaper article you provided is somewhat misleading in that it conveys the impression that JNL has an involvement 
in the Tolaga Bay disaster and may even be one of the nine enterprises charged with offences in relation to that 
incident. As noted above, JNL has no connection to Tolaga Bay. 
 
Please let us know any further information that you require.  As above, we will provide you with the balance of the 
requested information once the sentencing process has taken place. 
 
Kind regards 

Erich 

Erich Bachmann | Managing Partner 
  
Tel: +64 9 375 8709 Fax: +64 9 365 5209 Mobile: +64 21 827 087 
Level 14, PwC Tower, 188 Quay Street, Auckland 1010 
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From: Svetlana Malivuk [mailto:SMalivuk@linz.govt.nz]  
Sent: Thursday, 17 October 2019 2:35 p.m. 
To: Erich Bachmann 
Subject: Juken New Zealand Limited 
 
Dear Erich 
 
Please refer to the attached letter. 
 
Kind regards 
Svetlana 
 
Svetlana Malivuk 
Senior Investigator 
Overseas Investment Office  

E smalivuk@linz.govt.nz | DDI +64 4 471 6657 |  

A Wellington Office, Level 7, Radio New Zealand House, 155 The Terrace 
PO Box 5501, Wellington 6145, New Zealand | T 04 462 4490  
W www.linz.govt.nz | data.linz.govt.nz  

 
 
 

 
This message contains information, which may be in confidence and may be subject to legal privilege. 
If you are not the intended recipient, you must not peruse, use, disseminate, distribute or copy this 
message. If you have received this message in error, please notify us immediately (Phone 0800 665 
463 or info@linz.govt.nz) and destroy the original message. LINZ accepts no responsibility for changes 
to this email, or for any attachments, after its transmission from LINZ. Thank You. 
 
This electronic communication (including any attachments) is confidential and may be privileged. If this email is not intended for you, you must not use, 
disclose, distribute, retransmit or copy this communication or any of its contents, and please delete this communication from your information system. We are 
not responsible for any changes made to, or interception of, this communication after sending, nor for the consequences of any virus or other defect. Nothing 
in this communication designates an information system for the purposes of section 11(a) of the Electronic Transactions Act 2002. 
 
 

 
This electronic communication (including any attachments) is confidential and may be privileged. If this email is not intended for you, you must not use, 
disclose, distribute, retransmit or copy this communication or any of its contents, and please delete this communication from your information system. We are 
not responsible for any changes made to, or interception of, this communication after sending, nor for the consequences of any virus or other defect. Nothing 
in this communication designates an information system for the purposes of section 11(a) of the Electronic Transactions Act 2002. 
 
 

 
This electronic communication (including any attachments) is confidential and may be privileged. If this email is not intended for you, you must not use, 
disclose, distribute, retransmit or copy this communication or any of its contents, and please delete this communication from your information system. We are 
not responsible for any changes made to, or interception of, this communication after sending, nor for the consequences of any virus or other defect. Nothing 
in this communication designates an information system for the purposes of section 11(a) of the Electronic Transactions Act 2002. 
 
______________________________________________________________________ 
This email has been scanned by the Symantec Email Security.cloud service. 
For more information please visit http://www.symanteccloud.com 
______________________________________________________________________ 

 
 
______________________________________________________________________ 
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This email has been scanned by the Symantec Email Security.cloud service. 
For more information please visit http://www.symanteccloud.com 
______________________________________________________________________ 
 
This electronic communication (including any attachments) is confidential and may be privileged. If this email is not intended for you, you must not use, 
disclose, distribute, retransmit or copy this communication or any of its contents, and please delete this communication from your information system. We are 
not responsible for any changes made to, or interception of, this communication after sending, nor for the consequences of any virus or other defect. Nothing 
in this communication designates an information system for the purposes of section 11(a) of the Electronic Transactions Act 2002. 
 
 
This electronic communication (including any attachments) is confidential and may be privileged. If this email is not intended for you, you must not use, 
disclose, distribute, retransmit or copy this communication or any of its contents, and please delete this communication from your information system. We are 
not responsible for any changes made to, or interception of, this communication after sending, nor for the consequences of any virus or other defect. Nothing 
in this communication designates an information system for the purposes of section 11(a) of the Electronic Transactions Act 2002. 
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Simon Pope

From: Erich Bachmann <Erich.Bachmann@heskethhenry.co.nz>
Sent: Friday, 17 January 2020 2:09 p.m.
To: Svetlana Malivuk
Subject: RE: OIO - Juken New Zealand Limited [HH-IM.FID664191]

Dear Svetlana, 
 
As requested, I acknowledge receipt of your letter. 
 
Kind regards. 
Erich 
 
Erich Bachmann | Managing Partner 
  
Tel: +64 9 375 8709 Fax: +64 9 365 5209 Mobile: +64 21 827 087 
Level 14, PwC Tower, 188 Quay Street, Auckland 1010 

 

 

 

From: Svetlana Malivuk [mailto:SMalivuk@linz.govt.nz]  
Sent: Friday, 17 January 2020 1:48 p.m. 
To: Erich Bachmann 
Subject: OIO - Juken New Zealand Limited 
 
Dear Erich 
 
Please refer to the attached correspondence. 
 
We would also appreciate it if you could acknowledge the receipt of this email. 
 
Kind regards 
Svetlana 
 
Svetlana Malivuk 
Senior Investigator 
Overseas Investment Office  

E smalivuk@linz.govt.nz | DDI +64 4 471 6657 |  

A Wellington Office, Level 7, Radio New Zealand House, 155 The Terrace 
PO Box 5501, Wellington 6145, New Zealand | T 04 462 4490  
W www.linz.govt.nz | data.linz.govt.nz  

To help protect your privacy, Microsoft Office prevented automatic download of this picture from the Internet.

 
 
 

 
This message contains information, which may be in confidence and may be subject to legal privilege. 
If you are not the intended recipient, you must not peruse, use, disseminate, distribute or copy this 
message. If you have received this message in error, please notify us immediately (Phone 0800 665 
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463 or info@linz.govt.nz) and destroy the original message. LINZ accepts no responsibility for changes 
to this email, or for any attachments, after its transmission from LINZ. Thank You. 
 
This electronic communication (including any attachments) is confidential and may be privileged. If this email is not intended for you, you must not use, 
disclose, distribute, retransmit or copy this communication or any of its contents, and please delete this communication from your information system. We are 
not responsible for any changes made to, or interception of, this communication after sending, nor for the consequences of any virus or other defect. Nothing 
in this communication designates an information system for the purposes of section 11(a) of the Electronic Transactions Act 2002. 
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A3915748 

Overseas Investment Office  
Radio New Zealand House 
155 The Terrace  
PO Box 5501  
Wellington 6145  
New Zealand 
+64 4 460 0110  
www.linz.govt.nz 

   ⋅

Our Ref: 201810118 

17 January 2020 

Juken New Zealand Limited 
c/- Hesketh Henry 
Level 14, PWC Tower 
188 Quay Street 
Auckland  1010 

BY EMAIL: erich.bachmann@heskethhenry.co.nz  

Attention: Erich Bachmann 

Dear Erich 

Juken New Zealand Limited – [2019] NZDC 24075 Gisborne City Council v 
Juken New Zealand Limited  

1. We refer to your email of 17 December 2019 and to Juken New Zealand Limited’s 
(Juken) involvement in contributing to damage of its Waituna Forest following a 
weather even in June 2018.   

2.  We have now reviewed the sentencing notes provided with your email and your 
comments regarding the same, and will not be taking any enforcement action in 
respect of Juken’s guilty plea or penalties imposed by the Gisborne District Court.  

3. We have taken the following matters into account when reaching our decision: 

(a) Juken has self-reported the incident to the Gisborne City Council (GCC) and 
complied with the abatement notices issued by the GCC; 

(b) Juken also took other remedial action including at the neighbouring 
property; 

(c) Juken pleaded guilty to the breach of the Resource Management Act 1991; 

(d) Juken received an adequate sentence on 22 December 2019. 

4. While we will not be taking any enforcement action, we do require that Juken 
provide us with regular updates on the progress of removing forest debris from 
its forests and any other works it undertakes to prevent any similar disaster 
happening in the future. 

5. We therefore require that Juken provide us with a detailed report on a six monthly 
basis for the next 2 years, with the first report being due on 31 July 2020. The 
report should outline the progress of: 

(a) Any further remedial works at and around Waituna Forest that Juken has 
undertaken since the sentencing date; 

(b) Any works undertaken at any of Juken’s other forests in order to prevent 
similar disasters happening in the future; 

(c) The international research into alternative methodologies to remove or 
treat unsalable residual forest debris and steps taken by Juken in order to 
implement any results. 

6. The six monthly reports should be sent to OIOmonitoring@linz.govt.nz.  
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7. If you have any questions regarding this letter please contact Svetlana Malivuk 
at Smalivuk@linz.govt.nz or on 04 471 6657. 

Yours sincerely 

 
Svetlana Malivuk 
Senior Investigator 
Overseas Investment Office 
 
DDI: +64 4 471 6657 
Email: smalivuk@linz.govt.nz 
 
 
  
 

9(2)(a)
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Simon Pope

From: Svetlana Malivuk
Sent: Friday, 17 January 2020 1:48 p.m.
To: 'Erich Bachmann'
Subject: OIO - Juken New Zealand Limited
Attachments: 2020-01-17 - Letter to Hesketh Henry.pdf

Dear Erich 
 
Please refer to the attached correspondence. 
 
We would also appreciate it if you could acknowledge the receipt of this email. 
 
Kind regards 
Svetlana 
 
Svetlana Malivuk 
Senior Investigator 
Overseas Investment Office  

E smalivuk@linz.govt.nz | DDI +64 4 471 6657 |  

A Wellington Office, Level 7, Radio New Zealand House, 155 The Terrace 
PO Box 5501, Wellington 6145, New Zealand | T 04 462 4490  
W www.linz.govt.nz | data.linz.govt.nz  

To help protect your privacy, Microsoft Office prevented automatic download of this picture from the Internet.
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