l-and Informahon : ' Notice of Decision
New Zealand Case: 201410050

Toitd te whenua

Decision Date
21 August 2014

Decision .

Consent has been granted to GMP Pharmaceuticals Limited, or a 100%

subsidiary of GMP Pharmaceuticals Limited (“the- Appllcant”), giving effect to a

transaction which will result in:

(a) An overseas investment in sensitive land, being the Applicant's acquisition
of a freehold interest in .approximately 0.7450 hectares of land at 10
Averton Place, East Tamaki, Auckland. . :

(“the Investment”) _ .
‘Consent Is granted- subject to the following conditions:

Statutory Conditions of Consent

Section 28 of the Overseas Investment Act 2005 (“the Act”) provides that it is a
condition of every.consent, whether or not it is stated in the consent, that:

(a) the information provided by each applicant to the Overseas-Investment

' Office or the relevant Ministers in connection with the application was -
correct at the time it was provided; and

(b) each consent holder must comply with the representations and plans made
or submitted in support of the application and notified by the Overseas '
Investment Office as having been taken into account when the consent was.
granted, unless compliance should reasonably be excused. '

For the purposes of section 28(1)(b), the representations and plans made or
submitted in support of the application and taken into account when consent was
granted are those contained in the correspondence listed in the schedule to the
statutory declaration of Qing Ye dated 19 August 2014 and in all attachments

annexed to that correspondence

SpeC|aI Conditions _ )
1.  The consent will Iapse if the Investment has not been acquired by and
transferred to the Applicant within twelve months of the date of consent.

2. The Applicant must notify the Overseas Investment Office in writing as soon '
as practicable, and no later than twelve months from the date of consent,
whether settlement of the acquisition of the Investment took place. If
settlement of the acquisition of the Investment did take place, the notice

must include:
(a) the date of settlement; v
(b) final consideration paid (plus GST, if any);

(c) the structure by which the acqunsntlon was made, and who acquired
the Investment; .

(d) where applicable, copies of transfer documents and settlement
' statements; and




(e) any other information that would aid the Overseas Investment Ofﬂce
in its function to monitor conditions of consent.

The Applicant, or the individuals with control of the Applicant, must:

(a) continue to be of good character; and

(b) . not become an individual of the kind referred to in section 15 or 16 of
the Immigration Act 2009.

The Applicant must notify the Overseas Investment Office in writing within
20 working days if: D : .

(a) the Applicant; or (if the Applicant is not an individual) any |nd|v1dual
with control of the Applicant:

() ceases to be of good character; or

(i) commits an offence or contravenes the law (whether convicted
or not); or ‘ '

(iii) becomes aware of any other matter that reflects adversely on
the Applicant’s fithess to have the Investment; or v

(iv) - becomes an individual of the kind referred to in sectlon 15 0r 16
of the Immigration Act 2009; »

(b) .any person in which the Applicant, or any lnd|V|dual with control of the
Applicant has, or had at the time of the offence or contravention, a
25% or more ownership or control interest, commits an offence or
contravenes the law (whether convicted or not); or -

" (c) 'the Applicant:
(I) ceases to be an overseas person or
(i) dlsposes of the Investment.’

The Applicant must consult with the New Zealand Walking Access
Commission ("WAC") to determine what the Applicant can reasonably do to -
provide, protect or improve public walking access over the relevant land or
relevant part of that land (such as the registration of new instruments)
(“Walking Access”) The Applicant must:

'(a) write to WAC within 15 working days of the date of settlement
advising that the Appllcant wishes to consult about Walking Access

and enclose: .
' (i) a copy of the Public Decision Summary for this consent and

(i) a copy of this condition together with information identifying and
describing the relevant. land lncludlng aenal photographs maps
and Certificate(s) of Title;

(b) Implement any reasonable Walking Access recommended by WAC
("Recommendation”) (in determining- what Is reasonable Walking
Access, regard must be had to the Appllcants proposed use for the
relevant Iand),

(c)) The cost of any recommended Walking Access shall be borne by the
’ Applicant (up to a maximum of $15,000 plus GST),

(d) Agree that any dispute, difference or claim between WAC and the
Applicant will -be referred to and finally resolved in arbitration in
Wellington, New Zealand. The tribunal will consist of a sole arbitrator
appointed by agreement between the parties or if the parties cannot
agree by the President of the New Zealand Law Society;




(e) Share the cost of any arbitration equally with WAC (each party will be
liable for their own legal costs), and

(f) Provide a copy of any award made by the arbitrator- to the Overseas
Investment Office within 15 working days of the award being made.

6. - The Applicant must. report in wrltmg annually to the Overseas Investment
Office detailing progress of its investment plan, including the following:

. (a) the Applicant’s compliance with condition 5; and

(b) the Applicant’s use of the Iand and how this use has enhanced the
ongoing viability of other overseas investments .undertaken by the

. relevant overseas person.

7.  The first report referred to in condition 6 is due on 1 September 2015 and
- the final report is due on 1 September 2017.

8. If requested in writing by the Overseas Investment Office, the Applicant
must provide a written report ‘within 20 working days (or such other
timeframe as specified) on any matter relating to its compllance with:

(a) ‘the representations and plans made or submitted in support of the
application and notified by the regulator as having been taken into .
account when the consent was granted; or '

(b) the conditions of this consent.

Monltorlng Condltlons of Consent .

For the purpose of monltorlng condltlons of consent, the Overseas Investment
Office may, under section 38 of the Act, require the consent holder to provide
information or documents, or both, that are specified in the notice. Under section
40 of the Act, the Overseas Investment Office may also require a consent holder
to provide a statutory declaration verifying the extent to which the consent holder .
has complied with.the conditions of consent, and, if the consent holder is in
breach of a condition or conditions, the reasons for the breach and the steps-the
.consent holder intends to take to remedy the breach.

- Sanctions

The Act provides for civil and criminal sanctlons for breachlng the Act failing to
comply with the conditions of consent and failing to provide information required
by the Overseas Investment Office. The Overseas Investment Office has an
obligation to mvestlgate and act upon alleged and suspected breaches of the Act.

General

A reference to the “Overseas Investment Office” in this Notice includes a
reference to the regulator (as defined by the Act). A reference to the Appllcant
includes a reference to the consent holder. .

A%

Tyne Schofield
Senior Solicitor
Oversea_s_ Investment Office
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‘Annexures:

1.

2.

Réport of the Overseas Investment Office on the proposed overseas
mvestment (*Reéport”).

Appllcatlon for consent with supportlng materlal (“Appllcatlon”)

Instructlons

3..

The regulator is required to grant consent in respect of this appllcatlon if it
is satisfied that all of the criteria in section- 16 of the Overseas Investment
Act 2005 (“the Act”) are met. It must decline consent if it is not satisfied
that all of the criteria in section 16 are met. The regulator must not take
into account any criteria or factors other than those identified in sections
16 and 17, and regulation 28 of the Overseas Investment Regulatlons 2005

(“the Regulatlons”)

In the attached Report the Overseas Investment Office identifies each of
the criteria and factors under sections 16 and 17, and regulatlon 28 that

_the regulator is required to consider in this case.

“Benefit to New Zealand criteria”

5.

In this. case, section 16 requires the regulator to decide, among. other :
things, whether it is satisfied that the overseas investment will, or is likely
to, benefit New Zealand (or any part of it or group of New Zealanders), as
determlned under section 17 (section 16(1)(e)(n))

The application of the benefit to New Zealand criteria involves the exercise
of judgement and is’ a high-level decision with significant policy content.
This is apparent from the language and content of the factors that must be
considered, many of which require a high degree of evaluative judgement,
and are not capable of quantification or calculation.

In applying the benefit to New Zealand criteria, the regulator is required to °
consider each of the factors in section 17(2), determine which of the.
factors are relevant to the investment, and have regard to the relevant '
section 17(2) factors. The relative importance to be given to each factor is
a matter to be determined by the regulator. In particular, the Act does not -
require economic factors to be given more weight than non-economic
factors, or vice versa. It is a matter for the regulator, in carrying out its

ooverall evaluation, to decide what weight to give to each factor.

Justice Miller’s “with and without test”

Economic factors.

8.

The High Court in Tiroa E and Te Hape B Trusts v Chief Executive of- Land
Information [2012] NZHC 147 (“Tiroa E") requires the “economic benefit”
factors in section 17(2)(a) to be assessed on the basis of a “counterfactual
test”. That is, the regulator must consider with respect to each
section 17(2)(a) factor whether the overseas investment is likely to result
in a benefit to New Zealand over and above any benefit that will or is likely
to result even if the investment does not proceed. It-is only the additional
benefit from the overseas investment that is relevant when applying the
“benefit to New Zealand” criteria.
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Non- econom/c factors

9, Although the pOSItlon is not free from doubt, the better view is that the
"same question — will this benefit be achieved even if the overseas
investment does not occur — should be asked in relation to the other “non-
economic” factors listed in section 17(2)(b)-(e). The High Court judgment
suggested! that there could-be a benefit in respect of the non-economic
factors even if the same benefit would be achieved in the absence of the
investment: However, we consider that the regulator should not give
weight to benefits that are likely to result in any event:

Regulat/on 28 factors

10. With regard to the factors in regulation 28 of the Overseas Investment
Regulations 2005, Miller J noted that:
The crlterla listed in reg 28 deal, for the most part, with
benefits that only an overseas buyer could provide or what may
be loosely described as strategic conSIderatlons, so they do not
require a counterfactual analyS|s .

11.. Many of the factors in regulation 28 are' incapable of having a
counterfactual analysis applied to them. However, as  recognised ' by
Miller J, there are some factors that may require a counterfactual analysis.
The Overseas Investment Office has applied a counterfactual analysis

where appropriate.

Conditions ,
12. Conditions may be imposed on any consent that is granted, under section
25. The attached Report recommends some conditions that you may wish -
to consider imposing in this case.

Decision

13. The decision that you are required to make should be based on information
available to you that you consider is sufficiently reliable for that purpose.
The information that the Overseas Investment Office has taken .into
account in making ItS recommendatlon is summarlsed in the attached

Report.

Decision'
14, I am satisfied that the crlterla for consent in section 16 have been met as I
" have determined that:

(a) the ‘relevant overseas person’ is (collectively) GMP Pharmaceuticals
Limited and ang Ye; and .

(b) - the ‘individual with control of the relevant overseas person’ is Qing
Ye; and

(c) The application is delegated because the Ministers have delegated the
power to grant applications where the criterion in section 16(1)(e)(iii)
of the Act does not apply (here it does not) and where the application
does not include special land, does not include land on other islands
(as further referred to.in Table 1 of Schedule 1 of the Act) and does
not include or adjoin the foreshore or seabed or the bed of a lake
(where the land exceeds the relevant area thresholds (if any) in Table

"1 Tiroa F at [36].
2 Tiroa E at [36].




15.

(d)

(e)

(f)

(9)

(h)
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1 or Table 2 of Schedule 1 of the Act); and

the relevant overseas person has} or (if that person is not an

individual) the individuals with control of the relevant overseas
person collectively have, business experlence and acumen relevant to
the overseas investment; and

the relevant overseas person has demonstrated financial commltment
to the overseas mvestment and :

the relevant overseas person |s, or (if that person is not an

_individual) all the individuals with control of the relevant overseas

person are, of good character; and .
the relevant overseas person is not, or (if that person is not an

“individual) each individual with control of the relevant overseas

person Is not, an individual of the kind referred to in section 15 or 16
of the Immigration Act 2009; and '

the overseas investment W|I| or is Ilkely to, benefit New Zealand (or
any part of it or group of New Zealanders).

Consent is granted to the Investment subject to the conditions in
Appendix 1 of the Report. '

Wor

- David Viviers - Team Manager

Date| 2/~ R~ 20/ ¢4
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Report of the Overseas Investment Ofﬁce
on the application for consent by
GMP Pharmaceuticals Limited
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Application

1. 'For consent for the Apblicant or a 100% subsidiary of the Applicant to give effect to:

(a) An overseas investment in sensitive land, being the Applica'nt'.s acquisition of a
freehold interest in approximately 0.7450 hectares of land at 10 Averton Place,
East Tamaki, Auckland. '

(“the Investment”)

A’pplicant'
2.

This application is made by GMP Pharmaceuticals Limited ("GMP Pharmaceuticals”
or “Applicant”), a company incorporated in New Zealand on 18 July 2001, The sole
shareholder and director of the Applicant is Qing Ye, a citizen of Australia. Although
now an Australian citizen, Mr Ye was born in Fuxin, China. The Applicant is a
manufacturing company specialising in a range of pharmaceuticals, dietary
supplements and natural health products. The Applicant also offers services such as-
product formulation, packaging solutions, label design and shipping. . ’

Mr Qing Ye also established GMP Dairy‘Limited ("GMP  Dairy”), a company
incorporated in New Zealand on 21 December 2010. Mr Qing Ye.is the sole director
and the Applicant is the -sole shareholder of GMP. Dairy. GMP Dairy provides

" pharmaceutical grade value-added dairy products using advanced dairy processing

and testing facilities. GMP Dairy’s products include wet blend early childhood nutrition

- formulas, infant formula, protein based food replacements and dairy based nutritional

supplements. GMP Dairy also provides manufacturing, quality assurance, export and
regulatory services. ' '

Mr Qing Ye d(<arl)
. Australismn clitizenmn

10096

GMP Pharmaceauticals
L_imited

100%%6

GMP Dairy Limited

Retrospective .Application

4,

This application has been submitted in conjunction with another retrospective
application submitted by Qing Ye (application 201410049).- The Applicant and Qing Ye
seek retrospective Overseas Investment Act 2005 (“Act”) consent for the following
transactions:

(a) Qing Ye acquiring land situated at 5-7 Averton Place, East Tamaki, Auckland,
Certificate of Title ‘NA53D/1046 (“Dairy Land”) from Colin Bernard Flavell,
Valerie Kay Flavell and Brian Anthony Teare (“Dairy Land Vendor”) pursuant to -
an agreement for sale and purchase dated 29 August 2009 (“Dairy Land

Agreement”); and

(b) - The Applicant acquiring land .situated at 10 Averton Place, East Tamaki,
Auckland, Certificate of Title 531914 (“Proposed Purchase Land”) from Murray
Stewart - Stringer (“Proposed Purchase Land Vendor”) pursuant to an
agreement for sale and purchase dated 30 October 2013 (“Proposed Purchase
Land Agreement”). ' ‘ : .
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5. The full background to the above retrospective consents is set out in paragraphs 6 to
12 below. However, Qing Ye stipulates that prior to his acquisition of the Dairy Land,
he engaged professional legal advisors and purchased the property through a real
estate agent. As neither advisor informed him of the requirements of the Act, Qing Ye

. proceeded with the acquisition. Further, Qing Ye was under the mistaken impression
that Australian. citizens are automatically treated as New Zealanders once they arrive
into New Zealand (that is, Qing Ye was unaware of the difference between being
entitled to be resident, in terms of immigration law, and the requirement to be a
citizen of, or ordinarily resident in, New Zealand, under the Act). It was- also under
these mistaken impressions that resulted in the Applicant, to which Qing Ye is the
director and sole shareholder, to enter into the Proposed Purchase Land Agreement.

Background to the Investment

Pharmaceutical Land acquisition:

6. On 30 May 2002, Qing Ye acquired the property situated at 12 Averton Place, East
Tamaki, Auckland, Certificate of Title NA60C/926 (“Pharmaceutical Land”). The

" Pharmaceutical Land was not sensitive pursuant to the Overseas Investment Act 1973
(*1973 Act”) and therefore did not require consent under the 1973 Act. We note,

" however, that it would appear that the Pharmaceutical Land is sensitive under the Act,

for the same reason that the Dairy Land and Pharmaceutical Land is sensitive (such

sensitivities set out in paragraph 15).
Pharmaceutical Land business establishment:

7. ‘From May 2002 to 2005, Qing Ye established a pharmaceutical business and
constructed a pharmaceutical manufacturing facility on the Pharmaceutical Land. The
Applicant has confirmed that the cost to establish the pharmaceutical business did not

‘meet, or exceed, the threshold to -trigger an overseas -investment in significant
business assets under the 1973 Act. Accordingly, consent under the 1973 Act is not,

and was not, required.

Dairy Land acquisition:

8.  On 27 July 2009, Qing Ye entered into the Dairy Land Agreement with the Dairy Land
Vendor (see paragraph 4(a)). The Dairy "Land, which borders the west of the
Pharmaceutical Land, is sensitive land under the Act and the Dairy Land Agreement
was hot conditional upon consent under the Act. The acquisition of the Dairy Land
settled on 19 September 2009. Accordingly, in conjunction with this application, Qing
Ye is applying for retrospective consent under the Act for the acquisition of the Dairy

Land.
Lease Arrangements:
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10.

11,

12,

Accordingly, although various leasing arrangements were entered into, we consider
“that these lease arrangements did not, and do not, require consent under the Act.

Dairy Land business establishment:

Following the settlement of the Dalry Land Qing Ye invested in the construction of an
advanced dairy processing facility and establlshed a dairy business on the Dairy Land. -
The cost to establish the dairy business did not reach the threshold under the Act to
constitute an overseas investment in significant business assets (s13(1)(b)). Qing Ye

_has confirmed that his investment in establishing GMP ‘Dairy’s business and GMP

Pharmaceuticals’ business (being the businesses on the Dairy Land and
Pharmaceutical Land) has so far totalled approximately [ Consent IS therefore
not required for the establishment of the dairy business.

Proposed Purchase Land Acquisition:

The Applicant entered into the Proposed Purchase Land Agreement with the Proposed
Purchase Land Vendor on 30 October 2013 to acquire the Proposed Purchase Land.
The Proposed Purchase Land is sensitive land under the Act (see paragraph 15). The
Proposed Purchase Land Agreement was not initially conditional upon consent under
the Act. While a Variation to an Agreement for Sale and Purchase, dated 2 April 2014,
was subsequently executed to include an Overseas Investment Act condition, this
overseas investment has already been given effect.” Accordingly, consent to acquire
the Proposed Purchase Land (technically being a retrospective consent as this
transaction has already been given effect) is the subject of this application. A
diagram of the Dairy Land (noted as DP 99051), the Pharmaceutical Land (noted as
DP 108482) and the Proposed Purchase Land (noted as DP 111402) is as follows:

[:11,;0'0,5 2 DH99537 \\
— (

4
DP 200446
Fo420
() DP 4331089

T 122447

DP 108402

BO 362840




Case 201410050- Page 5

Outllne of the Investment

13,

14,

15,

The relevant details of the agreements that pertain to the retrospective consents
being applied for (as set out in paragraph 4), are as follows: ‘

(a)

(b)

Dairy Land: The purchase price for the Dairy Land, pursuant to the Dalry Land
Agreement, was $2.7m’ with a deposit of $270,000. The Dairy Land Agreement
was not subject to approval under the Act and is therefore the subject of Qing
Ye's application (which was submitted .in conjunction with this application),
application 201410049;

Proposed Purchase Land: The purchase price for the Proposed Purchase Land,

pursuant. to the Proposed Purchase Land Agreement, is $1,270, 000 with a
deposit of $127,000 which has already been paid. The Proposed Purchase Land
Agreement was not subject to approval under the Act and is therefore the

subject of thls application;

The details of the two Vendors are as rollows

(a)

(b)

Dairy Land Vendor: Given the lapse of time from the settlement of the Dairy
Land, the Applicant has provided limited details on the Dairy Land Vendors.
Qing Ye notes, however, that it was his understanding that the Dairy Land was
advertised for sale by the Dairy Land Vendor because National Starch &
Chemical NZ Limited (“"National Starch”), who previously leased the Dairy Land
from the Dairy Land Vendors, did not wish to extend its lease; and

Proposed Purchase Land Vendor: The Proposed Purchase Land Vendor has
advised. that he is selling the Proposed Purchase Land to pursue other
investment opportunities. Further, he is a New Zealand citizen and did not need

_consent from the Overseas Investment Office ("OIO") or its predecessor(s)

when he agreed to purchase the property in 1984.

The Dalry Land, Pharmaceutical Land and Proposed Purchase Land are senSItlve land
under the Act for the following reasons:

(a)

)

Dairy Land: Both the Dairy Land and the Pharmaceutlcal Land adjoin lots that
are Local Purpose (Esplanade) Reserves vested in Auckland Council, specifically
Lots 2 DP 99051 and Lot 2 DP 108482. The Pharmaceutical Land also adjoins
Lot 2 DP 111402 (which borders the south of the Proposed Purchase Land),
which is also a Local Purpose (Esplanade) Reserve vested in Auckland Council
(all three esplanade reserves being the “Esplanade Lots”). The Esplanade Lots
afe zoned Public Open Space Zone 5. The Esplanade Lots constitute a reserve
under section 37 of the Act as they provide public access to a natural resource,
being part of the tidal Tamaki River, an arm of the Waitemata Harbour.
Accordingly, the Dalry Land is sensifive under the Act pursuant to Part B 4(e);

and

Proposed Purchase Land: The Proposed Purchase Land adjoins Lot 2 '-DP
111402, a Local Purpose (Esplanade) Reserve vested in-Auckland Council, with
an area of 836 square metres. Lot 2 DP 111402 therefore forms one of the

‘three Esplanade Lots. The Esplanade Lots are zoned Public Open Space Zone 5.

The Esplanade Lots constitute a reserve under section 37 of the Act as they
provide public access to a natural resource, being part of the tidal Tamaki River,
an arm of the Waitemata Harbour. Accordingly, the Proposed Purchase Land is
sensitive under the Act pursuant to Part B 4(e).

Ratlonale for the Investment

16.

The Appllcant and GMP Pharmaceuticals submit that the rationale for the acquisition of
the Dairy Land and the Proposed Purchase Land is as follows: |
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(a) Dairy Land: Qing Ye was considering expanding his business and wished to
" establish an advanced dairy processing facility on the Dairy Land. ' Qing Ye
considered that there was an opportunity in the New Zealand market for such a
“business to succeed. Following the 2008 melamine issue in China, there was
high demand in China for safe and good quality dairy products, particularly.
infant formula, manufactured in countries such as New Zealand; and

(b) Proposed Purchase Land: The Applicant submits that the Pharmaceutical
Land business is growing and Is likely to need land on which to expand. The
Applicant is already constrained in terms of space, with some staff working in
temporary facilities. The Proposed Purchase Land adjoins the existing
Pharmaceutical Land (the Proposed Purchase Land borders the east side of the
Pharmaceutical Land). The acquisition of the Proposed Purchase Land would’
therefore provide the Applicant with the most suitable option to expand the

business.

| Sensitive Land

17.

The Applicant is acquiring sensitive land. See Appendix 2.

Assessment Process

18,

10,

20.

We have sought sufficient information from the Applicaht for us to be assured about
the accuracy of the information supplied and have sought sufficient evidence from the
Applicant for us to be able to judge whether the criteria and factors that apply are

met.
The OIO has consulted with Walking Access Commission (“WAC") about the
application. ' : -

" We have determined that the:

(a) ‘relevant overseas person’ is (col'lectiveIY) GMP Pharmaceuticals Limited and
Qing Ye; and » o _
(b) ‘individual with control of the relevant overseas person’ is-Qing Ye.

Counterfactual Analysis

21.

22,

In Tiroa E, the Court made specific reference to the counterfactual assessment to be
made. Miller J recognised that the statute’s perspective is forward looking and that, “if
it is to isolate the economic benefits attributable to the overseas investment, the
counterfactual must similarly be forward looking, requiring that the OIO ask what will
happen if the investment is not made”.? Miller J also suggested that the “status quo
may serve as the counterfactual under s 17(2)(a) only if Ministers think it likely that in
the hands of another owner or owners, the farms will remain.in their present state”.*

To establish the appropriate counterfactual in this case, the OIO has considered what
the likely state of ‘affairs would be without the Investment. The Proposed Purchase

Land Vendor and GMP Pharmaceuticals advise that: .

' (a) The Proposed Purchase Land .is being sold so the Proposed Purchase Land

Vendor can pursue other investment opportunities and, should the Investment
_not proceed, the Proposed Purchase Land Vendor will likely sell the Proposed
Purchase Land to another purchaser. The Proposed Purchase Land Vendor notes
that there was no advertising carried out prior to the execution of the Proposed
Purchase Land Agreement. Rather, as GMP Pharmaceuticals owns the
neighbouring propefty (being the Pharmaceutical Land) and had been asking to

3 Tiroa E at [37].
4 Tiroa E at [42].




23,

24,

25.
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buy it for several years, GMP Pharmaceuticals was offered to buy the Proposed
Purchase Land first. The Proposed Purchase Land Vendor notes that he has had
some interest from  other prospective purchasers, but no back-up agreement has

been entered into;

(b) GMP Pharmaceuticals seeks to undertake the following on the Proposed Purchase
Land: , -
() Short term: GMP Pharm-aceuticals plan is to use the Proposed Purchase

Land for car parking. GMP Pharmaceuticals’ staff already use Proposed
Purchase Land for that purpose with the perm|SS|on of the Proposed

Purchase Land Vendor; and

(i) Medium to long term: GMP Pharmaceuticals intends to at least build a
warehouse on the Proposed Purchase Land.

(c) GMP Pharmaceuticals notes that the Proposed Purchase Land is a corner site
' 'with no road frontage and a long single driveway access, which, GMP .
Pharmaceuticals submits, makes. it unattractive for would-be purchasers.
Further, GMP Pharmaceuticals submits that it is unlikely that an as-yet
unidentified purchaser would be willing to make the investment in a geotechnical
report and reinforcement of land (which may be reqwred) in.order to develop

the relatively small site. ,
Having considered the Applicant’s submissions, the OIO considers that the appropriate

* counterfactual is that, without the Investment, the Proposed Purchase Land will likely

be sold to an alternative New Zealand purchaser, who will likely provide some
development to the Proposed Purchase Land.

Given the size and location of the Proposed Purchase Land, we consrder it is likely

that, without the Investment, the Proposed Purchase Land Vendor will sell the
Proposed Purchase Land to an alternate New Zealand purchaser. = The Proposed

" Purchase Land Vendor has submitted that this is his intent and has noted that,

although he does not have a back up offer, he has received interest' from other
potential purchasers.

It is not clear what type of busmess an alternate New Zealand purchaser may.
undertake on the Proposed Purchase Land.. Given the location of the Proposed
Purchase Land, we consider it likely that an alternate New Zealand purchaser would
establish a new, or continue a pre-existing, business on the Proposed Purchase Land.
On this basis, we consider that an alternative New Zealand purchaser would likely
have provided reasonable amounts of development to the Proposed Purchase Land.

Crlterla set out in section 16

26.

sl6(1)(a) Overseas Investment Act 2005

Does the relevant overseas person, or (if that person is not an
individual) do the individuals with control of the relevant v
overseas person collectively have business experience and
acumen relevant to that overseas investment?

Applicant’s Claims:

ing Ye ts the sole shareholder @nd director.of the Applicant.’
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Qing Ye has demonstrated his business experience and acumen through his successful
ventures in the pharmaceutlcal and healthcare industries in New Zealand. Qing Ye is
the sole shareholder of the Applicant, a manufacturing company specialising in-a
range of pharmaceuticals, dietary supplements, natural health and dairy products. The
Applicant has been an extremely successful business venture in New Zealand, going
from Il employees in 2001 to over qemployees in 2013.. The Appllcant has
innovative -export solutions, known a e ‘AUNEW system, Wthh has been well

recognised through multiple business awards.

OIO Assessment:

The OIO is satisfied that the relevant overseas persons, or the individuals with control
of the relevant overseas persons, collectively have business experience and acumen
relevant to the overseas investment. Qing Ye has extensive business experience and
commercial acumen, with particular regard to. the pharmaceutical and healthcare
industries. As illustrated above, Qing Ye has held positions in DLMEHECO Aust Pty
Ltd, GMP Pharmaceuticals: Pty Ltd, GMP Pharmaceuticals and GMP Dairy, which are
relevant to the overseas investment. We are further satisfied that, as an astute and
experienced businessman, Qing Ye can engage and oversee professionals for any
expertise that'he may lack. We are accordingly satisfied that this criterion is met.

s16(1)(b) Overseas Investment Act 2005

| Has the relevant overseas person demonstrated financial v
commitment to the overseas investment? -

" Applicant’s Claims:

The Applicant claims that it has demonstrated financial commitment to the Investment
by: '

(a) Enterlng into a contract to purchase the Iand

(b) Paying a dep05|t to the Proposed Purchase Land Vendor, bemg $127 000; and

(c) Engaging specialist advisers to adVISe on the transaction.

010 Assessment:

The OIO is satisfied that the relevant overseas persons have demonstrated financial
commitment to the overseas investment through the commitments described above,
including the payment of the deposit. Accordingly, we consider that this factor is met.

s16(1)(c) O'veréeas Investment Act 2005

Is the relevant overseas person, or (if that person is not an
individual) are all the individuals with control of the relevant v

" overseas person, of good character?
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Applicant’s Claims:

29.

elie; Assessment

The Applicant has provided a statutory declaratlon stating that the lndIV|duaI with
control of the relevant overseas person is of good character. The OIO is satisfied that
the statutory declaration can be relied on as it complies with the requirements of the
Oaths and Declarations Act 1957. The OIO has also conducted open source
background ‘checks on those individuals and found nothing relevant.

Therefore, the OIO is satisfied that the |nd|v1dual with control of the relevant overseas
person is of good character. v

516(1)(d) Overseas Investment Act 2005

Is the relevant overseas person, or (if that person is not an ,
individual) is each individual with control of the relevant v
overseas person, not an individual of the kind referred to iIn :
section 15 or 16 of the Immigration Act 2009? :

. Appllcant S Clalms

The Appllcant has provrded a statutory declaration in support of the application that
confirms the individuals with control of the relevarit overseas person are of good
character, including confirmation that Mr Ye is not an individual of the klnd referred to
in sections 15 or 16 of the Immlgratlon Act 2009. '

OIO Assessment

The Applicant has provided a statutory declaratlon stating that none of the individuals
with control of the relevant overseas person are individuals of the kind referred to in
section 15 or 16 of the Immigration Act 2009. The OIO'is satisfied that the statutory
declaration can be relied on as it complies with the requirements of the Oaths and
Declarations Act 1957. The OIO has also conducted open source background checks

on those mleIduaIs and found nothing relevant

'Therefore, the OIO is satisfied that none’ of the 1nd1v1duals with control of the relevant

overseas person are individuals of the kind referred to in section 15 or 16 of the
Immigration” Act 2009.
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30. s16(1)(e)(ii) Overseas Investment Act 2005

Will the overseas investment benefit, or is it likely to ‘benefit, v
New Zealand (or any part of it or group of New Zealanders)?

OIO Assessment:

The proposed overseas investment will or is likely to benefit New Zealand (or any part
~ of it or group of New- Zealanders) having regard to the following factors, ‘with
- particular reference to the previous investments, given the extensive previous

investments undertaken by the Applicant, GMP Dairy and Mr Qing Ye:

Overseas Investment Act 2005
_ 17(2)(e) - Walklng Access

Overseas Investment Regulatlons 2005

28(e) - Previous investments

28(f) — Significant Government policy or strategy

28(g) - On going viability of previous overseas investments

Factors Set Out in section 17

31. sl7(2)(a)(|) Overseas Investment Act 2005

Will the overseas mvestment result in, oris it Ilkely to result in,
the creation of new job opportunities in New Zealand or the Unknown
retention of existing jobs in New Zealand that would or might

otherwise be lost?

Applicant’s Claims:

The Applicant is already space- -constrained, with some staff working in temporary

- faC|I|t|es

The Applicant claims that expansion onto the Proposed Purchase Land will

~free up space in the existing site, as well as create new jobs on the new site if a
warehouse. or new plant is constructed. The Applicant submits that:

a)

b)

In the short term, its plan is to use the Proposed Purchase Land for car
parking. GMP Pharmaceutlcals staff already use the Proposed Purchase Land
for that purpose with the permission of the Proposed Purchase Land Vendor;

‘and -

‘In the medium to long term, the Applicant submits that it intends to at least
‘build a warehouse on the Proposed Purchase Land. New jobs would be able
to be supported in relation-to the geotechnical advice and design of the
warehouse. Based on the construction of a 2000 square metre warehouse

and related parking facilities, the construction of the warehouse would be
likely - to support 20-30 full-time construction workers .and construction

“consultants for a period of 6-8 months. Orice the warehouse is established,

up to 5 permanent full-time jobs would likely be created with the potential for
further employment. . : . ‘
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010 Assessment

The OIO conSIders it has been provided with lnsufﬂaent information to determine
whether the Investment will ‘likely’ result ln the creatlon of new JOb ‘opportunities in

New Zealand

The PropoSed Purchase L_and is currently being used by'the Applicant for car park
purposes, pursuant to an unwritten lease or licence ‘with the Proposed Purchase Land
Vendor. Accordingly, in the short term, the Investment is not likely to result in the

“creation of any new full time equivalent ("FTE"). jobs.

The Applicant submits that it intends to build ‘at least’ a warehouse, which will likely

" result in the creation of the various new job opportunities listed above, However, we

consider that we have been provided with insufficient information to determine
whether this warehouse is ‘likely’ to be built. Specifically, we note that the Applicant

" has only commenced preliminary discussions, any construction is subject to obtaining

and approving various consents (which have yet to be obtained) and construction is
only ‘expected’ to be completed in two years. Further, even if there was certainty as
to the warehouse’s construction, we consider that it is likely that the an alternate New
Zealand purchaser would also likely develop either a warfehouse or similar type
building (see paragraphs 21 to 25 for further discussion on the likely counterfactual).

We therefore consider that we have insufficient information to determine whether the
warehouse development is likely to occur and, even if it does, it (or a similar
development) would likely be constructed by an, alternate New Zealand purchaser
anyway. Accordingly, we have . insufficient information to determine that the
Investment is ‘likely’ to result in the creation of any new FTE jobs. The OIO therefore

considers that this factor is unknown.

sl7(2)(a)(ii) Overseas Investment Act 2005

Will the overseas investment result in, or is it likely to result in, |-
the introduction into New Zealand of new technology or | Unknown

business skills?

Applicant’s Claims:

The Applicant notes that there are no firm plans for expansion. Qing Ye has a track
record of introducing new technology and is likely to continue to do so'in the future.
For example, GMP Pharmaceuticals has developed the AUNEW system, which was
introduced by the company in 2005 and, as far as Mr Ye is aware, is a unique and
innovative export system aimed at assisting small and medium size businesses in
Australia and New Zealand to access the Chinese markets. The AUNEW system
consolidates many export resoufces into a single system, including regulatory,

_ loglstlcal anti-counterfeiting, and distribution resources.

- QIO Assessment:

The OIO considers that it has insufficient information to determine whether the
Investment will likely result in theé introduction of new technology into New Zealand.
The Applicant has not provided any evidence . that a particular technology will be
introduced into New Zealand as a result of the Investment, or that this new
technology is different from anything already in New Zealand. Rather, the Applicant
suggests that this is a possibility. Accordingly, we do. not consider that a new
technology will ‘likely’ be introduced into New Zealand as a result of the Investment
The 010 therefore con5|ders that this factor is unknown.
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v517(2)(a)(iii) Overseas Investment Act 2005

Will the overseas investment: result in, or is it likely to result m, Not
increased export recelpts for New Zealand exporters? : _ relevant

(0] (6] Assessment:

This factor is not relevant as the Investment will not, or is not likely to, result in
increased export receipts for New Zealand exporters.

s17(2)(a)(iv) Overseas Investment Act 2005

Will the overseas investment result in, or is it likely to result in, Not
added market competition, greater efficiency or productivity, or rele\(:ant
enhanced domestjc_: services, in New Zealand? o

OIO Assessment:

This factor is not relevant as the investment will not, or is not likely to, result in

‘added market competition, greater efficiency or ‘productivity, or enhanced - domest|c

services, in New Zealand.

s17(2)(a)(v) Overseas Investment Act 2005

Will the overseas investment result in, or is it likely to result in, Not
the introduction into New Zealand of additional investment for Relec\,rant

development purposes?

010 Assessment:

"This factor is not relevant as the Investment does not involve the introduction into

New Zealand of additional investment for development purposes.

s17(2)(a)(vi) Overseas Investmeht Act 2005

Will the overseas investment result in, or is it likely to result in, Not
increased processmg in New Zealand of New Zealand s primary -rele\?ant

prod ucts'-'

0OIO Assessment:

This factor is.not relevant as the Investment will not, or is not likely t'o, result- in
increased processing in New Zealand of New Zealand's primary products.

s17(2)(b) Overseas Investment Act 2005

Are there, or will there be, adeqhafe mechanisms in place for Not
protecting or enhancing existing areas of significant indigenous Rele?lant :
vegetation and significant habitats of indigenous fauna?
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0OI0O Assessment:

This factor is not relevant as the Investment does not involve existing areas of
significant indigenous vegetation and significant habitats of indigenous fauna.

s17(2)(c) Overseas Investment Act 2005

Are there, or will there be, adequate mechanisms in place for
protecting or enhancing existing areas of significant habitats of | - Not

trout, salmon, protected wildlife and game, and providing, | Relevant
protecting or improving walking access to those habitats? :

OIo Assessment'

This factor is not relevant as the Investment does not involve existing areas of
significant habitats of trout, salmon, protected wildlife and game :

s17(2)(d) Overseas Investment Act 2005

:Jar:dte,ctmg or enhancmg historic heritage within the relevant Relevant

OI0 Assessment:

This factor is not relevant as the Investment does not mvolve historic herltage W|th|n

~ the relevant land.

s17(2)(e) Ovefseas Investment Act 2005

Are there, or will there be, adequate mechamsms in place for
providing, protecting, or improving walking access over the v
relevant land, or a relevant part of that land, by the public or
any section of the public? .

0IO0 Assessment:

‘The OIO has consulted with WAC in relation to whether walking access, and imposing

a WAC consultation condition of consent, would be appropriate for the Proposed
Purchase Land. WAC confirmed that, given the steep banks of the current esplanade
reserve, a WAC consultatlon condition of consent would be approprlate in these

circumstances.

Accordingly, we have imposed a condition of consent requiring the Applicant to consult
with WAC to determine what reasonable walking access mechanisms._ are required and
implement any reasonable formal protection recommended by WAC.. With this
condition imposed, the OIO is satisfied that there are adequate mechanisms in place
for providing, protecting, or improving walking access over the relevant land or.a
relevant part of that land, by the public or any section of the public.
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s17(2)(f) Overseas Investment Act 2005

Has any foreshore, seabed riverbed, or lakebed been offered to Not
the Crown? . 'Relevant

0I0 Assessment: o

This factor is not relevant as the Investment does not involve foreshore, seabed
riverbed, or lakebed.

,r28(a) Overseas Investment Regulations 2005 .',

Will the overseas investment result in, or is it likely to result in,
other consequential benefits to New Zealand (whether tangible
or intangible benefits (such as, for example, additional | Unknown
investments in New Zealand or sponsorship of communlty h

projects))?

'Appllcant s Claims:

The Applicant claims it has a contlnumg interest in furtherlng its busmess interests in
New Zealand. If consent is granted, the Applicant is likely to continue to seek further

“investment opportunities in New Zealand using his business model of identifying and
- adding value to undervalued food and nutritional ingredients. If consent is not
- granted, Mr Ye would likely pursue similar opportunities overseas. :

GMP Pharmaceuticals and GMP Dairy have already demonstrated willingness for its
senior people to contribute and participate more widely in the sector.  Minesh Patel
(GMP Pharmaceuticals’ General Manager) is a board member of Natural Products New
Zealand. GMP Pharmaceuticals is also a member of Infant Nutrltlonal Council, Organic

_Exporters Assouatlon and Food and Grocery Council.

oIO0 Assessment

The OIO conS|ders that it has been provided with lnsufﬁCIent lnformatlon to determine
whether the Investment, specifically future investment opportunities, will likely result
in consequential benefits to New Zealand. '

While the Applicant claims' that it will continue to seek further investment
opportunities in New Zealand, it does not specify exactly what these opportunities are
or when they may occur. Accordmgly, we consider that we have been provided with
insufficient information to determine that these further investment opportunities are

- Vlikely” to occur and, even if they do, that they are likely to provide consequential

benefits to New Zealand. Further, with regard to the consequential benefits provided
by Mr Patel (if any), we consider that these benefits would likely occur without the

‘Investment, as we consider it likely that Mr Patel would continue with his employment -

with.GMP Pharmaceuticals (which does not requwe consent) Accordlngly, we consider

that this factor is unknown

r28(b) Overseas Investment Regulations 2005

Is the relevant overseas person a key person in a key industry Not

of a country with which New Zealand will, or is likely to, benefit o
e - - S Relevant

from having improved relations?
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0I0 Assessment:

This factor is not relevant as the overseas investment does not'involve a key person in

a key industry of a country with which New Zealand will, or is likely to, beneﬂt from
having improved relations.

r28(c) Overseas Investment Regulations 2005

Wwill refusal adversely affect, or likely adversely. affect, New .
Zealand's image overseas or its trade or international relations, | x
or result in New Zealand breaching any of its international

obligations?

Applicant’s Claims:

If consent for the Investment .is not granted, the Applicant claims it would likély,
adversely affect New Zealand's image amongst Australian- and Chinese businesses.
This is particularly the case given the public support (mentioned above) that Prime

“Minister John Key and other senior government officials have shown for Mr Ye's
. business activities in New Zealand. GMP Pharmaceuticals and GMP Dairy are involved

in promoting business relationships between China and New Zealand. For example,
GMP Pharmaceuticals has hosted business delegations from China.

The Ministry of Forelgn Affairs and Trade website notes that China is New Zealand’s
fourth largest trading partner, taking over $1.6 billion of New Zealand’s merchandise

" products and over $1 billion of services. The website also refers to New Zealand's

ground-breaking free trade agreement with China and the expectations that the
agreement will continue to lead to benefits for New Zealand manufacturers, and to
defend New Zealand's market shares - particularly in areas where China is New .
Zealand's Iargest international customer (for example, for milk powder). :

0I0o Assessment.

The OIO considers that a refusal would not likely result in New Zealand bre'achin‘g any

of its international obligations. The OIO considers that any decline would be on the
basis that the relevant criteria for consent were not met. The Office considers it
unlikely that a well reasoned decision to decline will, or is likely to, adversely affect
New Zealand’s image overseas or its trade or international relations. :

r28'(d) Overseas Investment Regulations 2005

Will granting the application for consent result in, or is it likely
to result in, the owner of the relevant land undertaking other | Unknown

significant investment in New Zealand?

" QIO Assessment:

The Proposed Purchase Land Vendor has submitted that he is selling the Proposed
Purchase Land to pursue other investment opportunities; however, he has not stated
what these other investment opportunities are or when they might take place.
Accordingly, we consider that we have been provided with insufficient information to
determine whether these other investment opportunities are ‘significant’ or, even if
they are, whether they are ‘likely’ to occur. We therefore consider that this factor is

unknown.
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r28(e) Overseas Investment Regulations 2005

Has the relevant overseas person previously undertaken v
investments that have been, or are, of benefit to New Zealand?

. Applicant’s ClaimS'

The Applicant claims it has made 5|gn|f|cant previous investments in New Zealand, as
demonstrated by its level of commitment to GMP Pharmaceuticals and GMP Dairy, and '
the success that those companies have achieved. Mr Ye's investments in establishing
the infrastructure and facilities for those companies has so far totalled approximately

B oroperty, plant and equipment and several more millions in inventory.
A number of New Zealand's smaller local suppliers rely on GMP Pharmaceuticals and
GMP Dairy orders for up to 80%.of their business. :

* Mr Ye has also made significant»investments to develop AUNEW, a “one stop export to
China” business system, to facilitate the exports to China from New Zealand and
Australia. The AUNEW system consolidates many export resources into a single.
system, including regulatory, logistical, anti-counterfeiting and distribution resources.
Many New Zealand exporters have benefited from this innovative system, and AUNEW

" has won several awards, including Exporter of the Year at the 2011 Endeavour Awards

" and the Global Integration Award at the 2009 Endeavour Awards. Endeavour Awards

is the primary awards system for the Australian manufacturmg industry.

010 Assessment:_

The OIO is satisfied that the relevant overseasv person has previously undertaken
investments that have been, or are, of benefit to New Zealand. -

We consider that both Mr Qing Ye and GMP Pharmaceuticals are relevant overseas
persons for the purposes of this application. As set out further in paragraphs 6 and 7,
from 2002 to. 2005, Qing Ye acquired the ‘Pharmaceutical Land, established a
pharmaceutical business. and constructed a pharmaceutical manufacturing facility on .
the Pharmaceutical Land. We ‘consider that these developments on the
Pharmaceutical Land are, or have, likely led to increased export receipts. Specifically,

Accordingly, pursuant to the improvements made to the Pharmaceutical Land by Mr
Ye and GMP. Pharmaceuticals, and the benefits that have consequently arisen (such.as
increased export receipts), we consider the relevant overseas person has prev10usly
undertaken investments that have been, or are, of benefit to New Zealand :

" r28(f) Overseas Investment Regulations 2005

Will the overseas investment give effect to or advance, or is it _
likely to give effect to or advance, a significant Government \/

-| policy or strategy"

Applicant’s Claims:

The Applicant submits that the Investment gives effect to and advances the NZ Inc
“China Strategy, a government strategy to strengthen New Zealand's economic,
political and security relationship with China. Prime Minister John Key states that the
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strategy is "built around developing the trade and economic. Iinks between New
Zealand and the People's Republic of China". .

‘One of the strategic goals of the NZ Inc China Strategy is to grow high .quality science

and technology collaborations with China to enhance commercial opportunities. GMP
Pharmaceuticals has a growing business exporting goods to China. In'addition, GMP
Dairy (a 100% subsidiary of GMP -Pharmaceuticals) is the only company to hold
certifications from the Chinese government authorities directly with respect to
production of organic products. GMP Dairy is one of five infant milk manufacturers to
gain registration to export to China, following a tightening of regulations by the
Chinese government. The Applicant submits that, as reported in an Agrinews article®,
GMP Dairy was the only manufacturer out of 13 to pass the reqwred audit without

problems

OI0 Assessment:

The OIO considers that the Investment will likely give effect to, or advance, a

significant Government policy or strategy, being the NZ Inc China Strategy.

The NZ Inc Chlna Strategy is the second in a series (after india) of NZ Inc country
strategies that are part of the government’s 120-point economic development action
plan. The strategies set priorities for New Zealand’s- operations in our key markets,
with the aim of strengthening our economic, political and security relationships with
countries and regions, encourage people to people links and two-way investment.

The China Strategy identifies five strategic goals for furthering New Zealand's
relationship with China, one of which is to double two-way goods trade. The business
activities of the Appllcant noting the Mr Qing’s, the Applicant’s and GMP Dairy’s
current business activities in New Zealand, are likely to further this China Strategy
strategic goal of doubling two-way goods trade As set out further in paragraph 48,
we consider that the Investment is likely to enhance the on-going viability of other
overseas investments undertaken by GMP Dairy, being a 100% subsidiary of the

* Applicant. This, in turn, will likely assist with the doubling of two-way goods trade -

with China. However, the extent by which the Investment will *advance’ this strategy,
at this stage, is not likely to be significant. Accordingly, while we consider that the .
Investment is likely to advance a significant Government policy or strategy (NZ Inc
China Strategy), we consider that this factor should not be given significant weighting.

The OIO therefore considers that this factor is met because the Investment will likely
assist with the doubling of two-way goods trade with China. : :

r28(g) Overseas Investment Regulations 2005 .

will the overseas investment enhance, or is it likely to enhance,
the ongoing viability of other overseas mvestments undertaken | \/

by the relevant overseas person'-'

ADDlic‘ant’s Claims:

The Proposed Purchase Land nelghbours the Pharmaceutlcal Land (which, in turn,
neighbours the Dairy Land). The purchase of the Proposed Purchase Land will allow
Mr Ye, and GMP Pharmaceuticals, to extend the operations of GMP Pharmaceuticals.

"~ The Applicant submits that GMP Pharmaceuticals is a fast-growmg company -that

needs the option to expand its operations. Failure to grant consent will create

5 httns://aqrihq.co.nz/articie/five—infant-formula-makers—comDlV-with—new—chinese-requiations?p=6
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significant uncertainty as to the V|ab|I|ty of both the dalry and pharmaceuticals
businesses in New Zealand.

oIo A_ssessment:

The OIO is satisfied that the Investment Wl" likely enhance the on- gomg‘ viability - of
other overseas investments undertaken by Mr Qing Ye (being a relevant overseas

person).

GMP Dairy (being a 100% subsidiary of GMP Pharmaceuticats and whereb'y Qing Ye is
the sole director and shareholder of GMP Pharmaceuticals) is currently operating a

“dairy business from the Dairy Land (see paragraph 11 for further details on this

business). In conjunction with this application, Qing Ye is seeking retrospective .
consent to acquire the Dairy Land and consequently run the dairy business from the

Dairy Land.

~ Pursuant to an unwritten licence or lease, the employees of both GMP Dairy and GMP

Pharmaceuticals are currently using the Proposed Purchase Land for car parking
purposes, with the consent of the Proposed Purchase Vendor. 1In the short term, the
Applicant intends to continue to use the Proposed Purchase Land for car parking
purposes. In the medium to long term the Applicant intends to bu1|d a warehouse on

the Proposed Purchase Land

~ As set out further in p‘aragraphs 21 to 25, we consider that the likely counterfactual.is

that, without the Investment, the Proposed Purchase Land will likely be sold to an
alternative New Zealand purchaser, who will likely provide some development to the
Proposed Purchase Land. On this basis, it is unlikely that GMP .Dairy and GMP
Pharmaceuticals’ employees will be able to continue with their current parking
arrangement. This (the Applicant submits) may result in staff parking their vehicles in

" a way that obstructs the main driveway, creating a potentially unsafe environment for

staff and visitors. Accordingly, for these car parking purposes, we are satisfied that
the Investment is likely to-enhance the on-going viability for the GMP Dairy business
(being a previous overseas investment by a relevant overseas person). Given the
nature of this ‘enhancement’ to the previous overseas investment, we consider that

this factor should not be given significant weight.

r28(h) Overseas Investment Regulations 2005

Will the overseas investment assist, or is it likely to assist, New Not
Zealand to maintain New Zealand control of strategically R YO

. - o elevant
important infrastructure on sensitive land?

QIO Assessment:

‘This factor is not relevant as the overseas investment is not an investment in

strategically important infrastructure on sensitive land.

r28(i) Overseas Investment Regulations 2005

Wwill New Zealand's economic interests be adequately promoted Not
by the overseas investment? ‘ Relevant

OIO Assessment:

The OIO considers that this factor is not relevant as the Applicants have not provided -
evidence that New Zealand's economic interests will likely be adequately promoted by
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the overseas investment.

r28(j) Overseas Investment Regulations 2005

To what extent will New Zealanders be, or are likely to be, able
to oversee or participate in the overseas investment and any | X

relevant overseas person'-’

The Applicant claims that both GMP Pharmaceuticals and GMP Dairy are incorporated
in New Zealand and have their principal place of business in Auckland. Additionally,
all of the senior management team of GMP Pharmaceuticals and GMP Dairy are New

Zealanders.

‘ 0I0 Assessment:

The OIO considers that.there will be minimal participation by New Zealanders in-the
Investment. We note that both relevant overseas persons are incorporated. in New
Zealand, have their principal place of business in New Zealand and there is some

_participation in the senior management of the Applicant and GMP Dairy. However, as
‘the remainder of the Investment is owned and controlled by overseas interests (the

Applicant has an overseas person as the director and is 100% owned by an overseas
person), we consider that there will be limited overseelng and part|c1pat|on in the

Investment by New Zealanders
In'assessing this factor, the OIO has iconsidered the six matters referred to in r 28(j):

a) There is no requirement that 1.or more New Zealanders must be part of a
relevant overseas persons’ governing body;

b) Both the relevant overseas persons are incorporated in New Zealand;.

c) The relevant overseas persons have their principal place of .business in New
Zealand; ‘

d) The Applicant.hés not claimed that the relevant overseas personé will be pérty
to a listing agreement with NZX Limited or any other registered exchange that
operates-a securities market in New Zealand; and

e) New Zealanders will not have any partiai ownership or controlling stake in the
overseas investment or in a relevant overseas person .

Ownership and control of the Investment and the relevant overseas persons is
therefore concentrated in one overseas person.

Third Party _Submissions'

52.

No third' party submissions were received.
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Appendix 1 - Conditions of Consent

Consent is granted subject to the‘foIIOWIng conditions:

1.

The consent will lapse if the Investment has not been acquired by and transferred to
the Applicant within twelve months of the date of consent.

The Applicant must notify the Overseas Investment Office in writing as soon as
practicable, and no later than twelve months from the date of consent, whether

. settlement of the acquisition of the Investment took . place. If settlement of the
- acquisition of the Investment did take place, the notice must include:

(a) the date of settlement;
(b) final consideration pald (plus GST, if any),

(c) the structure by which the acquisition was made and who acquired the
Investment : : \

(d) :- where applicable, copies of transfer documents and settlement statements; and

(e) any other information that would aid the Overseas Investment Office in |ts
~ function to monitor conditions of consent.

The Applicant, or the individuals with.control of the Applicant, must:
(a) continue to be of good character; and |

(b) not become an individual of the kind referred to in sectlon 15 or 16 of the
Immigration. Act 2009. :

| The:Applicant must notify the Overseas Investment Office in writing wi_thin 20 working '

days if:

(a) the Applicant, ‘or (if the Applicant is not an |ndlv1dual) any individual with control
of the Applicant: _ .
(i). ceases to be of good character; or

(i) commits an offence or contravenes the law (whether convicted or not); or

(iii) becomes aware of any ‘other matter that reﬂects adversely on the
- Applicant’s fitness to have the Investment or

(iv) becomes an individual of the kind referred to in section 15 or 16 of the
Immigration Act 2009; '

(b) . any person in which the Applicant, or any individual with control of the Applicant
has, or had at the time of the offence or contravention, a 25% or more
ownership or control interest, commits an offence or contravenes the law
(whether convicted or not); or

(c) the Applicant:
(i) ceases to be an overseas person; or

(i) disposes of the Investment.

The Applicant must . consult with the New Zealand Walking Access Commission
("WAC") to determine what the Applicant can reasonably do to provide, protect or
improve public walking access over the relevant land or relevant part of that land
(such as the registration of new instruments) (“Walking Access”). The Applicant:

must:




(a)

(b)

(©)

(d)

(e)

(")
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write to WAC Wlthln 15 working days of the date of settlement adwsmg that the

‘Applicant wishes to consult about Walklng Access and ‘enclose:

(i) a copy of the Public Decision Summary for this consent; and

(i) a copy of this condition together with information -identifying and
describing the relevant land |nclud|ng aerial photographs, maps and
Certificate(s) of Title; '

Implement any reasonable - Walking Access . recommended’ by WAC
("Recommendation”) (in determining what is reasonable Walking Access,
regard must be had to the Applicant’s proposed use for the relevant land);

" “The cost of any recommended Walking Access shall -be borne by the Applicant

(up to a maximum of $15,000 plus GST);

Agree that any dlspute, difference or claim between WAC and the Appllcant will
be referred to and finally resolved in arbitration in Wellington, New Zealand.

The tribunal will consist of a sole arbitrator appointed by agreement between the
parties or if the parties ‘cannot agree by the President of the New Zealand Law

Society;

Share the cost of any arbltratlon equally with WAC (each party Wl|| be liable for
their own legal costs); and

Provide a copy of any award made by the arbitrator to the Overseas Investment
Office W|th|n 15 working days of the award being made. '

The Applicant must report in wntmg annually to the Overseas Investment Office
detailing progress of its investment plan, including the following:

~(a)
(b)

the Appllcant 5 compllance with condition 5; and.

the Applicant’s use of the land and how thlS use has enhanced the ongoing
viability - of other overseas investments undertaken by the relevant overseas

person.

© The first report referred to in condition 6 s due on 1 September 2015 and the final
report is due on 1 September 2017.

If requested in writing by the Overseas Investment Office, the Applicant must provide
-a written report within 20 working days (or such other timeframe as specmed) on any
matter relating to its compliance with:

(@

. (b)

the representations and plans ‘made or submitted in support of the a‘pplication
and notified by the regulator as having been taken into account when the

consent was granted; or
the conditions of this 'consent.
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Appendix 2 - Sensitive Land

1. 10 Averton Place, East Témaki, Auckland

Land N
Interest Freehold Intere;t (0.7450 hectares)
CTs 531914 (North Auckland)

_ | Adjoins land that is over O.4bhecta‘res and is listed, or in a class listed,
Sensitivity | as a reserve, a public park, or other sensitive area by the regulator
under s37




' Land Information - Notice of Decision
‘New Zealand o Case: 201410049

Toita te whenua

Decision Date
21 August 2014

Decision

Consent has been granted to Qing Ye, or an entity 100% owned and controlled
by Qing Ye (“the Applicant”), giving effect to a transaction which will result in:

(8 An overseas investment in senS|t|ve land, being the Applicant's acqu15|t|on

of a freehold interest in approximately O. 8988 hectares of land at 5-7
Averton Place, East Tamaki, Auckland.

(“the Investment”)

For the avoidance of doubt, consent under the Overseas Investment Act 2005 is
not required for a leasehold interest over 5-7 Averton Place, East Tamaki,
Auckland, .and 12 Averton Place, East Tamaki, Auckland, where such leasehold .
interest is exempt pursuant to Regulation 33(1)(a) of the Overseas Investment

Regulations 2005.
Consent is granted subject to the following conditions:

- Statutory Condltlons of Consent

Section 28 of the Overseas Investment Act 2005 (“the Act”) provides that it is a
condition of every consent, whether or not it is stated in the consent, that:

(a) . the information provided by each appllcant to the Overseas Investment
Office or the relevant Ministers in connection with the appllcatlon was
correct at the time it was provnded and .

. (b) each consent holder must comply with the representatlons and plans made

or submitted in support of the application and notified by the Overseas

Investment Office as having been taken into account when the consent was

granted, unless compliance should reasonably be excused.

For the purposes of section 28(1)(b), the representations and plans made or
submitted in support of the application and taken into account when consent was
granted are those contained in the correspondence listed in the schedule to the
statutory declaration of 'Qing Ye dated 19 August ‘2014 and .in all attachments

annexed to that correspondence.

Special Condltlons
- 1. .The Applicant, or the individuals with control of the Applicant, must:

(a) continue to be of good character and

(b) not become an individual of the klnd referred to in section 15 or 16 of
_ the Immlgratlon Act 2009,
2. The Appllcant must notify the Overseas Investment Office in writing W|th|n
" 20 working days if:

(a) the Applicant, or (if the Appllcant is not an Individual) any individual
with control of the Applicant:




) ~ ceases to be of good character; or
(ii) ~ commits an offence or contravenes the law (whether convicted

or not); or . _

(iii). becomes aware of any other matter that reflects adversely on.
the Applicant’s fitness to have the Investment; or

(iv) becomes an individual of the kind referred to in section 15 or 16
of the Immigration Act 2009; :

(b) any person in which the Applicant, or any individual with control of the
‘Applicant has, or had at the time of the offence or contravention, a
25% or more ownership or control interest, commits an offence or
contravenes the law (whether convicted or not); or '

(c) the Applicant:
(i) ceases to be an overseas person; or

(iiy disposes of the Investment,

Monitoring Conditions of Consent _

For. the purpose of monitoring conditions of consent, the Overseas Investment
Office may, under section 38 of the Act, require the consent holder to provide
information or documents, or both, that are specified in the notice: ‘Under section
40 of the Act, the Overseas Investment Office may alSo require a consent holder
to provide a statutory declaration verifying the extent to which the consent holder
has complied with the conditions of consent, and, if the consent holder is in
breach of a-condition or conditions, the reasons for the breach and the steps the
consent holder intends to take to remedy the breach.

Sanctions

The Act provides for civil and criminal sanctions for' breaching the Act, failing to-

- comply with the conditions of consent and failing to provide information required
by the Overseas Investment Office. "The Overseas Investment Office has an

obligation to investigate and act upon alleged and suspected breaches of the Act.

General

A .reference to the “Overseas Investment Office” In -this Notice includes a
_reference to the regulator (as defined by the Act).- A reference to the Applicant.

‘includes a reference to the consent holder. :

Tyne Schofield

Senior Solicitor
Overseas Investment Office -
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Annexures:

1.

'2-.

Report of the Overseas Investment Office on the proposed overseas
mvestment (*Report”).

Appllcatlon for consent with supporting material (“Appllcatlon")

Instructions:

3.

The regulator is required to grant consent in respect of this application if it
is satisfied that all of the criteria in'section 16 of the Overseas Investment
Act 2005 (“the Act”) are met. It must decline consent if it is not satisfied
that all of the criteria in section 16 are met. The regulator must not take
into account any ctiteria or factors other than those identified in sections
16 and 17, and regulation 28 of the Overseas Investment Regulatlons 2005

(“the Regulatlons”)

In the attached Report the Overseas Investment Office identifies each of
the criteria and factors under sections 16 and 17, and regulation 28 that
the regulator is required to consider in this case.

“Benefit to New Zealand criteria”

5.

In this case, section 16 requires the regulator to decide, among other
things, whether it is satisfied that the overseas investment will, or is likely
to, benefit New Zealand (or any part of it or-group of New Zealanders), as
determined under section 17 (section 16(1)(e)(ii)).

The application of the benefit to New Zealand criteria involves the exercise
of judgement and is a high-level decision with significant policy content.
This is apparent from the language and content of the factors that must be
considered, many of which require a high degree of evaluative Judgement
and are niot capable of quantification or calculation.

In applying the benefit to New Zealand criteria, the regulator is required to
consider  each of the factors in section 17(2), determine which of the
factors are relevant to the investment, and have regard to the relevant
section 17(2) factors. The relative importance to be given to each factor is
a matter to be determined by the regulator. In particular, the Act does not
require economic factors to be given more weight than non-economic
factors, or vice versa. It is a matter for the regulator, in carrying out its
overall evaluation, to decide what weight to give to each factor.

Justice Miller's “witn and without testf’_

Economic factors

8.

" The High Court in Tiroa E and Te Hape B Trusts v Chief Executive of Land
Information [2012] NZHC 147 (“Tiroa E") requires the “economic benefit”

factors in section 17(2)(a) to be assessed on the basis of a “counterfactual
test”. That is, the regulator. must consider with respect to each
section 17(2)(a) factor whether the overseas investment is likely to result
in a benefit to New Zealand over and above any benefit that will or is likely
to result even if the investment does not proceed. It is only the additional
benefit from the overseas investment that is relevant when applylng the

‘“henefit to New Zealand” criteria.
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Non- economic factors _

9.  Although the position is not free from doubt, the better view is that the
same question - will this benefit be achieved even if the overseas
investment does not occur — should be asked in relation to the other “non- -
economic” factors listed in section 17(2)(b)-(e). The High Court judgment
suggested! that there could be a benefit in respect of the non-economic
factors. even if the same benefit would be achieved in the absence of the
investment. However, we consider that the regulator should not give
weight to benefits that are likely to result in any event,

Regu/ation 28 factors

10. With regard to the fectors in regulation 28 of the Overseas Investment
Regulations 2005, Miller J noted that: ‘ -
. The criteria listed in reg 28 deal, for the most part, with
benefits that only an overseas buyer could provide or what may
be loosely described as strateglc considerations, so they do not
require a counterfactual analysis.” ,
11. Many of the factors in regulation 28 are incapable of having a
counterfactual analysis applied to them. However, as recognised by

Miller ], there are some factors that may require a counterfactual analysis.
- The Overseas Investment Office has applied a counterfactual anaIyS|s

where appropriate.

.Conditions

12. Conditions may be lmposed on any consent that is granted under section
25. The attached Report recommends some .conditions that you may wish
to consider imposing in this case.

Decision

13. The decision that you are required to make should be based on information
available to you that you consider is sufficiently reliable for that purpose.-
The information that the Overseas Investment Office has taken into -
account in making its recommendation is summarised in the attached

Report.

s

Decision: ‘
14. I am satisfied that the criteria for consent in sectlon 16 have been met as I
‘have determined that:

(a) the ‘relevant overseas person’ is (collectlvely) GMP Pharmaceuticals
Limited and Qing Ye, and

(b) the ‘individual with -contro! of the relevant overseas: person’ is Qing
Ye; and

! Tiroa E at [36].
2 Tiroa F at [36].




15.

(c)

(d)

(e)

(F)

(9)

(h)
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The. application is delegated because the Ministers have delegated the
power to grant applications where the criterion in section 16(1)(e)(iii)
of the Act'does not apply (here it does not) and where the application
does not include special land, does nat include land on other islands
(as further referred to in Table 1 of Schedule 1 of the Act) and does
not include or adjoin the foreshore or seabed or the bed of a lake

(where the land exceeds the relevant area thresholds (if any) in Table

1 or Table 2 of Schedule 1 of the Act); and .
the relevant overseas person has, or (if that person.is not an

- individual) the individuals with control of the relevant overseas

person collectively have, business experience and acumen relevant to

the overseas investment; and :

the relevant overseas person has demonstrated financial commitment

‘to the overseas investment; and

the relevant overseas person is, -or (if that person is not an
individual) - all the individuals with control of the relevant overseas

_person are, of good character; and
the relevant overseas person is not, or (if that person is not an

individual) each individual with control of the relevant overseas
person is not, an individual of the kind referred to in section 15 or 16

of the Immigration Act 2009; and

the overseas investment will, or is likely to, benefit New Zealand (or
any part of it or group of New Zealanders). :

Co_nsent is granted to the Investment subject to the conditions in
Appendix 1 of the Report.

o

David Viviers - Team Manager

Date| 2=~ — 25/ ¢
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Report of the Overseas Investment Office
on the application for consent by
Qing Ye ‘
Case: 201410049
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Summary of Key Information

Applicant _ 'Qing Ye (Australia 100%)

Vendor ' Colin Bernard Flavell, valerie Kay Flavell and Brian Anthony
' Teare (New Zealand 100%) :

Consideration $2,700,000

Recommendation Grant Consent
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Application |
1.  For consent for the Applicant or an en'tlity 100% owned and controlled by the Applicanf
to give effect to: ' :

(a) An overseas investment in sensitive land, being the Applicant's acquisition of a'
freehold interest in approximately 0.8988 hectares of land at 5-7 Averton Place,

East Tamaki, Auckland.

(“the Investment”)

Applicant |
2. This application is made by Qing Ye (“Applicant”), a citizen of Australia. Although

The Applicant advises that he has more than years of marketing an
project. management: experience in the pharmaceutical and healthcare industries in
China, Australia and New Zealand. The Applicant was also a founding member of the

Australian/New Zealand Healthcare Associ_ation. : ’

3. - The Applicant established GMP Pharmaceuticals Limited ("GMP Pharmaceuticals”), a
company incorporated in New Zealand on 18 July 2001 (the Applicant had previously
established GMP Pharmaceuticals Pty Limited in Australia in 1994). The Applicant is
the sole director and shareholder of GMP Pharmaceuticals. GMP Pharmacediticals is a
manufacturing company specialising in a range of pharmaceuticals, dietary
supplements and natural health products. GMP Pharmaceuticals also offers services -

. such as product formulation, packaging solutions, label design and shipping.

4. The Applicant also established GMP Dairy Limited ("GMP Dairy”), a company-
incorporated in New Zealand on 21 December 2010. The Applicant (Mr Ye) is the sole
director and GMP Pharmaceuticals is the sole shareholder of GMP Dairy. GMP Dairy .
provides pharmaceutical grade value-added dairy . products using advanced dairy
processing and testing facilities. = GMP Dairy’s products include wet blend early
“childhood nutrition formulas, infant formula, protein based food replacements and
dairy based nutritional supplements. GMP Dairy also provides manufacturing, quality

" assurance, export and regulatory services.

Mr Qing Ye (IKarl)
Aunstralian cltizern

10096

GSGMP Pharmaceaeuticals R .
I_Imited

10026

GEMP Dairy Limited

Retrdspective Application

5.  This application . has been submitted in conjunction with another retrospective
application submitted by GMP. Pharmaceuticals ~ (application 201410050). The
Applicant and GMP Pharmaceuticals seek retrospective Overseas Investment Act 2005
(*Act”) consent for the following transactions:
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‘(a) The Applicant acquiring land situated at 5-7 Averton Place, East Témak_i,

Auckland, Certificate of Title NA53D/1046 (“Dairy Land”) from Colin Bernard
Flavell, Valerie Kay Flavell and Brian Anthony Teare ("Dairy Land Vendor")
pursuant to an agreement.for sale and purchase dated 29 August 2009 (“"Dairy

Land Agreement”); and

_(b) GMP Pharmaceuticals acquiring land situated at 10 Averton Place, East Tamaki,

Auckland, Certificate of Title 531914 (*Proposed Purchase Land") from Murray
Stewart Stringer (“Proposed Purchase Land Vendor”) pursuant to an
agreement for sale and purchase dated 30 October 2013 ("Proposed Purchase
Land Agreement”). L

The full background to the above retrospective consents is set out in paragraphs 7 to
13 below, However, the Applicant stipulates that prior to his acquisition of the Dairy
Land, he engaged professional legal advisors and purchased the property through a
real estate agent. As neither advisor informed him of the requirements of the Act, the

_Applicant proceeded with the acquisition. Further, the Applicant was under the

mistaken impression that Australian citizens are automatically treated as New
Zealanders once they arrive into New Zealand (that is, the Applicant was unaware of

the difference between being entitled to be resident, in terms of immigration law, and -
the requirement to be a citizen of, or ordinarily resident in, New Zealand, under the
Act). It was also under these mistaken impressions that resulted in GMP
Pharmaceuticals, to which the Applicant is the director and sole shareholder, to enter

into the Proposed Purchase Land Agreement.

Background to the Investment

10.

Pharmaceutical Land acquisition: . 5

On 30 May 2002, the Applicant acquired the property situated at 12 Averton Place, -
East Tamaki, Auckland, Certificate of Title NA60C/926 (“Pharmaceutical Land”).
The Pharmaceutical Land was not sensitive pursuant to the Overseas Investment Act
1973 (“1973 Act”) and therefore did not require consent under the 1973 Act. We -
note, however, that it would appear that the Pharmaceutical Land is sensitive under

‘the Act, for the same reason that the Dairy Land and Pharmaceutical Land is sensitive

(such sensitivities set out in paragraph 16).
Pharmaceutical Land business establishment: o

From May 2002 to 2005, the Applicant established a pharmac'eutical business and
constructed a pharmaceutical manufacturing facility on the Pharmaceutical Land. The

” Applicant has confirmed that the cost to establish the pharmaceutical business did not

meet, or exceed, the threshold to trigger an overseas investment in significant
business assets under the 1973 Act. Accordingly, consent under the 1973 Act is not,

and was not, required.
Dairy Land acquisition: ' _

On 27 July 2009, the Applicant entered-into the Dairy Land Agreement with the Dairy
Land Vendor (see paragraph 5(a)). The Dairy Land, which borders the west of the:
Pharmaceutical Land, is sensitive land under the Act and the Dairy-Land Agreement
was not conditional upon consent under the Act. The acquisition of the Dairy Land
settled on 19 September 2009. A retrospective consent under the Act for the
acquisition of the Dairy Land is therefore the subject of this application.

Lease Arrangements:




11.

12,

13.

(a)
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(b)

(©)

(d)

(e)

Accordingly, although various leasing arrangements were entered into, we consider
that these lease arrangements did not, and do not, require consent under the Act.

Dairy Land business establishment:‘

Following the settlement of the Dairy Land, the Applicant invested in the construction
of an advanced dairy processing facility and established a dairy business on the Dairy
Land. The cost to establish the dairy business did not reach the threshold under the
Act to constitute an overseas investment in significant business assets (s13(1)(b)).
The Applicant has confirmed that its investment in establishing GMP Dairy and GMP
Pharmaceuticals (being the businesses on the Dairy Land and Pharmaceutical Land)
has so far totalled approximately- Consent under the Act is therefore not

required for the establishment of the dairy business.

Proposed Purchase Land Acguisition:

GMP Pharmaceuticals entered into the Proposed Purchase .Land Agreement with the
Proposed Purchase Land Vendor on 30 October 2013 to acquire the Proposed Purchase

Land (see paragraph 5(b)). The Proposed Purchase Land is sensitive land under the

Act (see paragraph 16). The Proposed Purchase Land Agreement was not initially
conditional upon consent under the Act.. While a Variation to an Agreement for Sale
and Purchase, dated 2 April 2014, was subsequently executed to include an Overseas
Investment Act condition, this overseas investment has already been given effect.
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Accordlngly, in conjunction with this application, GMP Pharmaceutlcals is applying for
consent under the Act to acquire the Proposed Purchase Land. A diagram of the Dairy
Land (noted as DP 99051), the Pharmaceutical Land (noted as DP 108482) and the
Proposed Purchase Land (noted as DP 111402) is as follows: .

" DP 208446

Outline of the Investment

14. The relevant details of the agreements that pertain to the retrospective consents.
being applied for (as set out in paragraph 5), are as follows .

15.

16.

(a)

(b)

(a)

(b) -

Dairy Land: The purchase price for the Dairy Land, pursuant to the Dairy ‘Land
Agreement, was . The Dairy Land Agreement

was hot subject to approval under the Act and is therefore the subject of this
application; .

Proposed Purchase Land: The purchase price for the Proposed Purchase Land,
pursuant to the Proposed Purchase Land Agreement, is' $1,270,000 with a

deposit of $127,000-which has already been paid. The Proposed Purchase Land
Agreement was not subject to approval under the Act and is therefore the
subject of GMP Pharmaceuticals’ application (which was submitted in conjunction

with this application), application 201410050;

vThe details of the two Vendors are as foIIoWs:'

Dairy Land Vendor: Given the lapse of time from the settlement of the Dairy
Land, the Applicant has provided limited details on the Dairy Land Vendors. The
Applicant notes, however, that it was his understanding that the Dairy Land was
advertised for sale by the Dairy Land Vendor because National Starch &
Chemical NZ Limited (“National Starch”), who previously leased the Dairy Land -
from the Dairy Land Vendors, did not wish to-extend its lease; and

Proposed Purchase Land Vendor: The Proposed Purchase Land Vendor has -
advised: that he is selling the Proposed Purchase Land to pursue other
investment opportunities. Further, he is a New Zealand citizen and did not need
consent from the Overseas Investment Office (*fo10”) or |ts predecessor(s)
when he agreed to purchase the property in 1984, -

The Dairy Land, Pharmaceutical Land and Proposed Purchase Land are sensitive land
under the Act for the following reasons: :

(a)

Dairy Land: Both the Dairy Land and the Pharmaceutical Land adjoin lots that
are Local Purpose (Esplanade) Reserves vested in Auckland Council, specifically
Lots 2 DP 99051 and Lot 2 DP 108482. The Pharmaceutical Land also adjoins
Lot 2 DP 111402 (which borders the south of the Proposed Purchase Land),
which is also a Local Purpose (Esplanade) Reserve vested in Auckland Council
(all three esplanade reserves being the “Esplanade Lots”). The Esplanade Lots
are zoned Public Open Space Zone 5. The Esplanade Lots constitute a reserve
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under section 37 of the Act as they provide public access to a natural resource,
being part of the tidal Tamaki River, an arm of the Waitemata Harbour.
Accordingly, the Dairy Land is sensitive under the Act pursuant to Part B 4(e);

and

(b) Proposed Purchase Land: The Proposed ‘Purchase Land adjoins Lot 2 DP
111402, a Local Purpose (Esplanade) Reserve vested in Auckland Council, with
an area of 836 square metres. Lot 2 DP 111402 therefore forms one of the
three Esplanade Lots. The Esplanade Lots are zoned Public Open Space Zone 5.
The Esplanade Lots constitute a reserve under section 37 of the Act as they
provide public access to a natural resource, being part of the tidal Tamaki River,
an arm of the Waitemata Harbour. Accordingly, the Proposed Purchase Land is
sensitive under the Act pursuant to Part B 4(e).

Rationale for the Investment

17. The Applicant and GMP Pharmaceuticals submit that the rationale for the acquisition of

the Dairy Land and the Proposed ‘Purchase Land is as follows:

(a) Dairy Land: The Applicant was considering expanding his business and wished
" to establish an advanced dairy processing facility on the Dairy Land. The
Applicant considered that there was an opportunity in the New Zealand market

" for such a business to succeed. Following the 2008 melamine issue in China,
there was high demand in China for safe and good quality dairy products,
particularly infant formula, manufactured in countries such as New Zealand; and

(b) Proposed Purchase Land: The Applicant claims that the Pharmaceutical Land
business is growing and is likely to need land on.which to expand. GMP
Pharmaceuticals is already constrained in terms of space, with some staff
working in temporary facilities. The Proposed Purchase Land adjoins the existing
Pharmaceutical Land' (the Proposed Purchase Land borders the east side of the
Pharmaceutical Land). The acquisition of the Proposed- Purchase Land would
therefore provide GMP Pharmaceuticals with the most suitable option to expand

the business.

Sensitive Land

18, The Applicant'is acquiring sensitive I._and. See Appendix 2..

Assessment Process

19.

20.

21.

We have sought sufficient information from the Applicant for u's, to be assured about
the accuracy of the information supplied and have sought sufficient evidence from the

"Applicant for us to be able to judge whether the criteria and factors that apply are

met.

We did not consider it necessary to seek input from third parties in order to verify the:

information or evidence gathered. : ' :

We have determined that the: _

(@) ‘relevant overseas person’ is (collectively) GMP Pharmaceuticals Limited and
" Qing Ye; and

(b) ‘individual with control of the relevant overseas person’ is Qing Ye.:
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Counterfactual Analysis

22.

23.

- 24,

25,

26.

In Tiroa E, the Court made specific reference to the counterfactual assessment to be
made. Miller J recognised that the statute’s perspective is forward looking and that, “if
it is to isolate the economic benefits attributable to the overseas investment, the
counterfactual must similarly be forward looking, requiring that the OIO ask what will
happen if the investment is not made”. 3 Miller J also suggested that the “status quo
may serve as the counterfactual under s 17(2)(a) only if Ministers think it likely that in

the hands of another owner or owners, the farms will remain in their present state”.

To establish the appropriate counterfactual in this case, the OIO has considered what

‘the likely state of affairs would be without the Investment. The Applicant advises that:

(8) The Appllcants understandlng is that the Dalry Land was advertised for sale by
the Dairy Land Vendor because National Starch, the adhesive manufacturer that
had previously leased the Dairy Land from the Dairy Land Vendor, did not wish
to extend its lease. With- GMP Pharmaceuticals’ business growing quickly, the
Applicant purchased the Dairy Land with a view to expanding its business;

(b) If the Applicant had not purchased the Dairy Land, the Applicant submits that
another business similar to National Starch may have leased or acquired the
.Dairy Land. The Applicant submits that a purchaser/lessee would have used the
land for a purpose similar to that of National Starch.- The Applicant understands
‘that National Starch was using the Dairy Land mainly for warehousing of
products, such as industrial starch, polymers and specialty food products. The
Applicant’s understanding is that there was not more than 10-15 people
employed by National Starch at the site (belng the Dairy Land) and that it was a

very simple operatlon,

(c) However, the Applicant submits that this an ‘at best’ scenario. The Applicant
submits that it is equally possible that the Dairy Land would have been leased or
bought for no more than warehousing purposes for the following reasons:

() the global financial crisis meant New Zealand businesses had little appetite
to expand manufacturing operations in New Zealand. Therefore, the
counterfactual would be very ‘unlikely to have involved a business investing

in new development expansion; and

(ii) at the time that National Starch ended the lease, a new industrial park was
being established at Highbrook Park. Highbrook Park is now a 107 hectare
industrial park incorporating attractive features such as a business town,
retail"hub and commercial services. The Applicant is of the view that,
given the option of acquiring land at Highbrook Park or acquiring the Dairy
Land, businesses looking to rent or buy land to establish a new operation,
or expand an existing operation would have found Highbrook Park much

more attractive.
Havmg considered the Appllcants submissions, the 0OIO considers that the approprlate

counterfactual is that, without the Investment, the Dairy Land. will likely have been
sold to'an alternative New Zealand purchaser, who wouId have likely provided some

development to the Dairy Land.

Given the size and location of the Dairy Land, we consider it is likely that, without the
Investment, the Dairy Land Vendor would have sold the Dairy Land to an alternate -
New Zealand purchaser. ,

Given the length of time that has elapsed from the Dairy Land settlement, it is not

clear what type of business an alternate New Zealand purchaser may have undertaken
on the Dairy Land. While the Appllcant stipulates that it is likely that an-alternate New

3 Tiroa E at [37].
* Tiroa E at [42].
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Zealand purchaser would have undertaken warehousing activities (as similar-to that
undertaken by National Starch), we do not consider that this was ‘likely’ to occur.
Further, while an alternate New Zealand purchaser-establishing a new business may
have acquired land at Highbrook Park, we consider that this is largely speculative.
Accordingly, we consider it likely that an -alternate New Zealand purchaser would have
established, or continued, a business on the Dairy Land. On this basis, we consider
that an alternative- New Zealand purchaser would likely have provided reasonable

amounts of development to the Dairy Land

Criteria set out in section 16

27. s'1v6(1)(a') Overseas Investment Act 2005

Does the relevant overseas person, or (if that person is not an _
individual) do the individuals with control of the relevant | v
overseas person collectively have business experience and
acumen relevant to that overseas investment?

Applicant’s Claims:

Mr Ye has demonstrated his business experience and acumen through his successful
ventures in the pharmaceutical and healthcare industries in. New Zealand. Mr Ye is
the sole shareholder of GMP Pharmaceuticals, a manufacturing company specialising
in a range of pharmaceuticals, dietary supplements, natural health and dairy products.

GMP has been an extremely successful business venture in New Zealand, going from
employees in -2001 to over employees in 2013. GMP Pharmaceuticals ‘has
innovative export solutions, known as the AUNEW system, which has been well-

recognised through muitiple business awards.

0OIO Assessment:

The OIO’js satisfied that the relevant overseas persons, or the individuals with control
of the relevant overseas peisons, collectively have business experience and acumen
relevant to the overseas investment. Mr Ye has extensive business experience and
commercial acumen, with particular regard to the pharmaceutical and healthcare
industries. As illustrated above, Mr Ye has held positions in DLMEHECO Aust Pty Ltd,
GMP Pharmaceuticals Pty Ltd, GMP Pharmaceuticals and GMP Dairy, which are
relevant to the overseas investment. We are further satisfied that, as an astute and
experienced businessman, Mr Ye can engage and oversee -professionals for any
expertlse that he may lack. We are accordlngly satisfied that this criterion is met.




28.

29,

30.

| Is the relevant overseas person, or (if that person is not an v

Case 201410049~ Page 9

516(1)(b) Overseas Investment Act 2005

Has the relevant overseas person' demonstrated. financial v
commitment to the overseas investment?

Applicant’s Claims:

Mr Ye has demonstrated his financial commitment by purchasing the Dairy Land (as
well as paying the deposit and engaging professionals prior to the acquisition) and
investing significant resources into the dairy busmess (including infrastructure,
facilities, and staff) in order to ensure its success.

OI0O Assessment:

The OIO is satisfied that the relevant overseas persons have demonstrated financial
commitment to the overseas investment through the commitments described above,
including the payment of the deposit. Accordingly, we consider that this factor is met.

s16(1)(c) Ovérseas Investment Act 2005

individual) are all the individuals with control of the relevant
overseas person, of good character?

ADDlicant’s Claims:

OIO Assessment:

The Applicant has provided a statutory declaration stating that the individual with
control of the relevant overseas person'is of good character. The OIO is satisfied that
the statutory declaration can be relied -on as it complies with the requirements of the

‘Oaths and Declarations Act 1957. The OIO has also conducted open source

background checks on those. md|v1duals and found nothing relevant.

Therefore, the OIO is satisfied: that the individual with control of the relevant overséas
person is of good character. :

' s16(1)(d) Overseas Investment Act 2005

Is the relevant overseas person, or (if that person is not an
individual) is each individual with control of the relevant v
overseas person, not an individual of the kind referred to in ,
section 15 or 16 of the Immigration Act 2009?

Applicant’s Claims:

"The Applicant has provided a statutory declaration in support of the application that

confirms the individuals with control of the relevant overseas person are of good .
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character, including tonfirmation that Mr Ye is not an individual of the kind referred_fo
in sections 15 or 16 of the Immigration Act 2009.

O_IO Assessment:

The Applicant has provided a statutory declaration stating that none of the individuals

with control of the relevant overseas person are individuals of the kind referred to in

section 15 or 16 of the Immigration Act 2009. The OIO is satisfied that the statutory

declaration can be relied on as it complies with the requirements of ‘the Oaths and

Declarations Act 1957. The OIO has also conducted. open source background checks
on those individuals and found nothing relevant.

Therefore, the 0I0 is satisfied that none of the individuals with control of the relevént
overseas person are individuals of the kind referred to in section 15 or 16 of the

Immigration Act 2009.

s16(1)(e)(ii) Overseas Investment Act 2005

Will the overseas investment benefit, or is it likely to benefit, v
New Zealand (or any part of it or group of New Zealanders)? :

OIO: AsseSsment:

The proposed overseas investment will or is likely to benefit New Zealand (or any part
of it or group of New Zealanders) having regard to the following factors:

Overseas Investment Act 2005
17(2)(a)(i) - Jobs: '

- 17(2)(a)(iii) - Increased export recelpts
17(2)(a)(iv) - Increased productivity
17(2)(a)(vi) - Increased processing

- Overseas Investment Regulations 2005
28(e) - Prevnous investments
28(f) - Slgnlﬁcant Government policy or strategy :

- Factors Set Out in section 17

32.

s17(2)(a)(i) Overseas Investment Act 2005

Will the overseas investment result in, or is it likely to resi.llt in,
the creation of new job opportunities in New Zealand or the v
retention of existing jobs in New Zealand that would or might '

otherwise be lost?

Applicant’s Claims:

Mr Ye's investment in the Pharmaceutical Land and the Dairy Land,‘ to date, has

‘resulted in a significant increase in new job opportunities since their acquisition. GMP

Pharmaceuticals now employs more than| full-time equivalent staff ("FTE”) and
GMP Dairy employs more than [l full-time equivalent staff. The staff are employed in
a range of-roles, -including machinery operation, administration, sales, marketing,
planning, procurement, quality assurance, laboratory work and accounts.
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0I0 Assessment:

The QIO is satisfied that the Investment has resulted in the creatlon of new FTE job
opportunltles

The OIO is satisfied that. the businesses on the Pharmaceutlcal Land and the Dairy
Land have resulted in the creation of new FTE job opportunities, being approximately
FTE jobs on the Pharmaceutical Land and -new FTE jobs on the Dairy Land.

We consider that the new FTE job opportunities created on the Pharmaceutical Land
would likely have occurred without the Investment (we note the Pharmaceutical Land
did not require consent when purchased, see paragraph 7). Accordingly, as this
application relates to retrospective consent for the acquisition of the Dairy Land, we

‘consider that 160 jobs relating to the Pharmaceutical Land should be dlscounted

Without the Investment, we consider it is likely that an alternate New Zealand
purchaser would have acquired the Dairy Land and either established a new business
or moved a current business onto the Dairy Land (see paragraphs 22 to 26 for further
discussion on the counterfactual). Therefore, without the Investment, we consider
that some jobs would likely have been created on the Dairy Land. Accordingly: we
consider that some of the 60 new FTE jobs should be discounted. We note, however,
that the businesses on the Pharmaceutical Land and Dairy Land (the Dairy Land

" business was run as a division of GMP Pharmaceuticals until 1 April 2013) were very

successful, whereby GMP Pharmaceuticals and GMP.Dairy have-an annual turnover of
MAccordingly, we consider it is likely that
e number of jobs, in relation to the Larid, with the Investment would likely

have been more than without the Investment. - We therefore conS|der that this factor
has been met. :

s17(2)(a)(ii) Overseas Investment Act 2005 -

Will the overseas investment result in, or is it likely to result in,
the introduction - into New Zealand of new technology or | Unknown

business skills?

Applicant’s Claims:

GMP Pharmaceutlcals has developed the AUNEW system, which was introduced by
GMP Pharmaceuticals in 2005 and, as far as Mr Ye is aware, is a unique and
innovative export system aimed at assisting small and medium size businesses in
Australia and New. Zealand to access the Chinese markets. The AUNEW system
consolidates many export resources into a single system, including regulatory,
Ioglstlcal antr -counterfeiting and dlstrlbutlon resources.

- 0OI0 Assessment:

The OIO considers that it has insufficient information to determine whether the
AUNEW system constitutes new technology in New Zealand. While we consider that

the AUNEW system 'may constitute new technology, we have been provided with

insufficient information to determine that this, or similar, technology did not already
exist in New Zealand prior to the Investment. While Me Ye understands that this is a
unique system in New Zealand, we consider this belief alone is not sufficient to

determine that this system is new technology in New Zealand.
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s17(2)(a)(iii) Overseas Investment Act 20'0l5

Will the overseas investment result in, or is it likely to result in, v
increased export receipts for New Zealand exporters? '

Applicant’'s Claims:

The Applicant claims Mr Ye has previously increased export receipts, as demonstrated
through the growth that the pharmaceutical and dairy businesses have experienced in
recent years. Mr Ye's investments in the Pharmaceutical Land and Dairy Land have
resulted in an increase in export receipts for New Zealand. : :

In relation to Mr Ye's investment on the Pharmaceutical Land, the manufacturing _'
facility exports more than 1500 different products to Australia, China, Hong Kong,
rea and Southeast Asia,

0I10 Assessmen.t: '

The OIO is satisfied that the _In\)estment has resulted in increased export receipts for
New Zealand exporters. : » _

We consider that any increased export receipts resulting from the business on the
Pharmaceutical Land will likely have occurred without the Investment and should
accordingly be discounted (the acquisition of the Pharmaceutical Land did not require

consent under the Act).

We consider that the Applicant’s business on the Dairy Land has resulted in increased
export receipts for New Zealand exporters; the dairy business’ entire turnover was in
direct exports. Without the Investment, we consider it is likely that an alternate New
Zealand purchaser.would have acquired the Dairy Land and may have provided export
receipts to New Zealand exporters. However, it is not clear that an alternate New

Zealand purchaser would have produced any export’ receipts and, even if it did, we
consider that given the success of the dairy business (we again note GMP
Pharmaceuticals and GMP Dairy have an annual turnoverche export
receipts resulting from the Investment would likely have been greater than without

the Investment. We therefore consider that this factor. is met.
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35. s17(2)(a)(iv) Overseas Investment Act 2005

Will the overseas investment result in, or is it likely to result in,
added market competition, greater efficiency or productivity, or v

enhanced domestic services, in New Zealand?. :

Applicant’s Claims:

The Applicant submits that Mr Ye's investments in the Pharmaceutical Land and Dairy
Land have resulted in an increase in market competition in the pharmaceuticals
manufacturing -and dairy processing markets. GMP Pharmaceuticals® is a significant
producer of infant dairy formula, providing market competition to Fonterra, Danone
and Sutton Group. GMP Pharmaceuticals takes & pharmaceutical approach to its
“infant formula production and documentation, which sets it apart from other standard

food-grade operations.

.The Applicant claims that GMP Dairy is the largest buyer of Fonterra's organic milk,
purchasing (circa) 60% of Fonterra's organic -milk volumes., This supports a.
differentiated product in the New Zealand ‘milk market. GMP ‘Dairy also produces
other specialty. milk products such as colostrum, whey protein and goat's milk. GMP
Dairy is currently ‘increasing the productivity and efficiency of its current plant.

The new -canning

capacity.

'0I0 Assessment:

The OIO considers that the Investment has likely resulted in greater productivity in
New Zealand. | . ‘ :

The OIO considers' that greater productivity is increasing the amount of good or
. service produced. From 2002, the Applicant has established the pharmaceutical and

Again, we consider that the production resulting Trom ,
Pharmaceutical Land should be discounted as this would likely, have occurred without

-the Investment.

It is not clear what an alternate New Zealand purchaser may have produced on the
Dairy Land. Although we consider it possible that the production of an alternate New
Zealand purchaser’s goods or service may have been similar, or greater, to that of the
Applicant, we consider this is unlikely due to the benefits arising from having the dairy
business located adjacent to the pharmaceutical business (we again note that the
Dairy Land business was run as a division of GMP Pharmaceuticals until 1 April 2013).
Both businesses are also very successful since their creation (we again note GMP
Pharmaceuticals and GMP-Dairy have an annual turnover of h *Accordingly,
we consider that it is likely that the Investment resulted in greater productivity in New
Zealand. We are therefore satisfied that this factor is met.

Given the uncertainty of what an alternate New Zealand purchaser may have
‘produced, however, we consider that this factor 'should not be given significant

5 The Dairy Land business was run as a division of GMP Pharmaceuticals until 1 April 2013,
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weight.

s17(2)(a)(v) Overseas _InVestment Act 2005

Will the overseas investment result in, or is it likely to resuit in, Not
the introduction into New Zealand of additional investment for kele?lant

development purposes?

QIO Asseésrﬁent:

This factor is not relévant, as the Investment does not involve the introduction into
New Zealand of additional investment for development purposes.

sl7(2)(-a)(vi) Overseas Investment Act 2005 -

Will the overseas investment result in, or is it likely to result in,
increased processing in New Zealand of New Zealand's primary v

products?

Applicant’s Claims:

The Applicant claims that Mr Ye's investment in the Dairy. Land- has led to increased -
processing in New Zealand of value added ready to market finished products sourced '
from New Zealand milk, due the establishment of the dairy processing facility and its
attendant success. GMP Dairy currently processes over [N of raw milk

powder per month,-)_ GMP Dairy expects to more than double
production in the ne . B _ , '

Both GMP Pharmaceuticals and GMP Dairy’s business model is based on identifying,
processing and transforming food and nutritional ingredients into high value finished
products, especially for the Asia markets, where there is high demand for those
products for cultural or nutritional benefits. GMP Pharmaceuticals started by
identifying ingredients from animal products such as bee products, shark cartilage and
shark liver oil, fish oil, deer antler, animal by-products and green lipped mussel
extracts; and later into herbal supplements such as bilberry, blueberry, green barley

- and grape seed extracts. Since 2001; GMP Pharmaceuticals has been paying more

attention on dairy ingredients such as colostrums, lactoferrin, milk calcium and infant
formula. Organic milk is the company's most recent project under its business model.

0I0 Assessment:

The OIO is satisfied that the Investment has resulted in increased processing in New -
Zealand of New Zealand's primary products. : ‘ '

The Applicant’s arguments in rélat_ion to increased processing of primary products
relate to the processing of primary products on the Dairy Land (any increased
processing relating to the Pharmaceutical Land would be discounted as it likely would

have occurred without the Investment). ' _ :

As set out in paragra sider that the Investment has likely resulted in
increased production
B /< consider that any increase in production will likely result in increase

processing in New Zealand of New Zealand's primary products. It is not clear whether
an alternate New Zealand puichaser would have acquired the Dairy Land and
processed primary products, which were equal to, or greater than, that produced by
the Applicant. However, as set out further-in paragraph 35, we consider that it is
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likely that the production with the Investment would have been greater than that
without the Investment. Accordingly, we consider that the processing of the primary
products in New Zealand (which' results from the increased production) would
therefore likely be greater with the Investment, than without the Investment. We

therefore consider that this factor is met..

We again note, however, that g|ven the uncertalnty of what levels of primary.products -
an alternate New Zealand purchaser may have processed, we consider that this factor

should not be given significant weight.

sl7(2)(b) Overseas Investment Act 2005

Are there, or will there be, adequate mechanisms in place for N t
protecting or enhancing existing areas of significant indigenous Rele?lant
vegetation and significant habitats of indigenous fauna?

OIO Assessment:

This factor is not relevant as the Investment does not involve existing areas of
significant indigenous vegetation and significant habitats of indigenous fauna.

sl7(2)(c) Overseas Investment Act 2005

Are there, or will there be, adequate mechanisms in place for ,
protecting or enhancing existing areas of significant habitats of Not

trout, salmon, protected wildlife and game, and providing, | Relevant
protecting or improving walking access to those habitats? -

QIO Assessment.:

ThlS factor is not relevant as the Investment does not involve existing areas of'
significant habitats of trout, salmon, protected wildlife and game.

| sl7(2)(d) Overseas Investment Act 2005

Are there, or will there be, adequate mechanisms in place for N £
protecting or enhancing "historic herltage within the relevant Rele(\)lant

land?

0)10] Assessn"lent:

This factor is not relevant as the Investment does not involve hlstorlc herltage within
the relevant land. :

sl7(2)(e) Overseas Investment Act 2005

Are there, or will there be, adequate mechanlsms in place for
providing, protecting, or improving walking access over the Not
relevant land, or a relevant part of that land, by the pubhc or | Relevant

any section of the pubhc"
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Applicant’s Claims:

The Applicant claims that there do not appear to be any speC|aI features on the Dairy
Land at present (such as scenic or amenity attributes) that would warrant the

provision of public walking access. In addition, much of the Dairy Land is currently

being used for industrial purposes, with both a pharmaceutical manufacturing and

dairy processing facility on the Dairy Land. Accordingly, the Applicant submits it is not

appropriate for the publi¢ to be glven walking access to those sites. ‘

The reserves adJomlng the land provide public access to the nearby Otara Creek arm
of the tidal Tamaki River, which is part of the Waitemata harbour. The Applicant
understands that access to the Tamaki river is also available at other points on the

river.

[0)10) Assessn‘ient:

The OIO considers that this factor is not relevant as the Dairy Land is not appropriate
for publlc walking access. The Dairy Land is currently being used for the purposes of

_a dairy business (such as providing pharmaceutical grade value-added dairy

products). Accordingly, given the land use, we consider that public walking access is

‘not appropriate for the Dairy Land and this factor is therefore not relevant.

s17(2)(f) Overseas Investment Act 2005

Has any foreshore, seabed, riverbed, or lakebed been offered to|  Not
the Crown? ' Relevant

0I0 Assessment'

This factor is not relevant as the Investment does not involve foreshore, seabed

“riverbed, or lakebed.

r28(a) Overseas Investme_nt Regulations 2005

Wwill the overseas investment result in, or is it likely to result in, -
other consequential benefits to New Zealand (whether tangible :
or intangible benefits (such as, for example, additional Unknown
investments in New Zealand or sponsorship of community

projects))?

Applicant’s Claims::

The Applicant claims he has a continuing interest in furthering his busmess lnterests in
New Zealand. If consent is granted, the Applicant submits he’is likely to continue to

" seek further investment opportunities in. New Zealand using his business-model of

identifying and adding value to undervalued food and nutritional ingredients. If
consent is not granted, the Applicant would likely pursue simil_ar opportunities

overseas.

GMP- Pharmaceutlcals and GMP Dairy have already demonstrated wHImgness for its
‘senior people to contribute and participate more widely in the sector. Minesh Patel -

(GMP Pharmaceuticals’ General Manager) is a board member of Natural Products New
Zealand. GMP Pharmaceuticals is also a member of Infant Nutritional Council, Organic

" Exporters Association and Food and Grocery Council.
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OIO Assessment:

The OIO considers that it has been provided with insufficient information to determine
whether the Investment, specifically future investment opportunities, will likely result
in consequential benefits to New Zealand.

.Whlle the Applicant claims that |t will " continue to seek further investment

opportunities in New Zealand, it does not specify exactly what these opportunities are
or when they may occur. Accordingly, we consider that we have been provided with
insufficient information to determine that these further investment opportunities are
‘likely” to occur and, even if they do, that they are likely to provide consequential
benefits to New Zealand Further, with regard to the consequential benefits provided
by Mr Patel (if any), we consider that these benefits would likely occur without the
Investment, as we consider it likely that Mr Patel would continue with his employment
with GMP Pharmaceuticals (which does not require consent). Accordingly, we consider

that this factor is unknown.

r28(b) Overseas Investment Regu,lations 2005

Is the relevant overseas person a key person in a key industry -Not
of a country with which New Zealand will, or is llkely to, benefit | o y

elevant
from having improved relations? ‘

QIO Assessment:

This factor is not relevant as the overseas investment does not involve a key person in
a key industry of a country with WhICh New Zealand will, or is l|kely to, benefit from

having improved relations.

r28(c) Overseas Investment Regulations 2005

Will refusal adversely affect, or likely adversely affect, New |
Zealand's image overseas or'its trade or international relations, X
or result in New Zealand breachmg any .of its international '

obllgatlons'-'

Applicant’s Claims:

If consent for the Investment. is not granted, the Applicant claims it would likely
adversely affect New Zealand's image amongst Australian and Chinese businesses.
This is particularly the case given the public support (mentioned above) that Prime
Minister John Key and other senior government officials have shown for Mr Ye's
business activities in New Zealand. GMP Pharmaceuticals and GMP Dairy are involved

~ in promoting business relationships between China and New Zealand. For example,

GMP Pharmaceuticals has hosted business delegations from China.

The Ministry of Forelgn Affairs and Trade website notes that Chlna is New Zealand's

fourth largest trading partner, taking over $1.6 billion of New Zealand’s merchandise

products and over $1 billion of services. The website also refers to New Zealand's
ground-breaking free trade agreement with China and the expectations that the
agreement will continue to lead to benefits for New Zealand manufacturers, and to

"defend New Zealand's market shares - particularly in areas where China is New

Zealand's largest international customer (for example, for milk powder).
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QIO Assessment:

The OIO considers that a refusal would not likely result in New Zealand breaching any
of its international obligations. The OIO considers that any decline would be on the
basis that the relevant criteria for consent were not met. - The Office considers it
unlikely that a well reasoned decision to decline will, or is likely to, adversely affect
New Zealand’s image overseas or its trade or international relations. ‘

r28(d) Overseas Investment Regulatio‘ns 2005

Will granting the applicatioh for consent result in, or is it likely N6t
to result in, the owner of the relevant land undertaking other | °

. egr o aE . ) Relevant
significant investment in New Zealand?

010 Assessmenf:

This factor is not relevant as the Investment will not result in the owner of the

~ relevant land undertaking other significant investment in New Zealand.

r28(e) Overseas Investment Regulations 2005

Has the relevant overseas 'person previously undertaken | v
investments that have been, .or are, of benefit to New Zealand?

Applicant’s Claims:

The Applicant claims he has made significant previous investments in New Zealand, as
demonstrated by his level of commitment to GMP Pharmaceuticals and GMP Dairy, -

and the success that those companies have achieved. The Applicant’s investments in '
establishing the infrastructure and facilities for those companies has so far totalled,
approximately in property, plant and equipment and several more millions in
inventory. A number: of New Zealand's smaller local suppliers rely on GMP
Pharmaceuticals and GMP Dairy orders for up to 80% of their business. Farmers of
organic milk depend on, together, GMP Pharmaceuticals and GMP Dairy’s purchase of
over (circa) 60% of Fonterra's annual production volumes of organic milk. :

Mr Ye haé also méde significant investménts to develop AUNEW, a “one stop export to
China” business system, to facilitate the .exports to China from New Zealand and

~Australia. The AUNEW system consolidates many export resources into a single

system, including regulatory, logistical, anti-counterfeiting and distribution resources.
Many New Zealand exporters have benefited from this innovative system, and AUNEW
has won several awards, including Exporter of the Year at the 2011 Endeavour Awards
and the Global Integration Award at the 2009 Endeavour Awards. Endeavour Awards
is the primary awards system for the Australian manufacturing industry.

0I0 Assessment:

The OIO is satisfied that the relevant overseas person has pfeviously' undertaken
investments that have béen, or are, of benefit to New Zealand. :

We consider that both Mr Qing Ye and GMP Pharmaceuticals are relevant overseas
persons for the purposes of this application. As addressed in paragraphs 34, 35 and
37, any increased export receipts, production and processing of primary products,
resulting from the investments on the Pharmaceutical Land, have been discounted for
the purposes of section 17(2)(a)(iii), section 17(2)(a)(iv) and section 17(2)(a)(vi) of

 the Act. - However, we consider that the benefits that have resulted from the
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Pharmaceutical Land investments are still likely of benefit to New Zealand (albeit that
they did not result from the Investment). Accordingly, pursuant to the improvements
made to the Pharmaceutical Land by Mr Ye and GMP Pharmaceuticals, and the benefits
that have consequently arisen (such as increased export receipts, productivity and
processing of primary products), we consider the relevant overseas person has

. previously undertaken investments that have been, or are, of benefit to New Zealand.

r28(f) _Overseas Investment Regulations 2005

Will the overseas investment give effect to or advance, or is it
likely to give effect to or advance, a significant Government \/

policy or strategy?

Applicant’s ClaimS'

The Applicant submits that the Investment glves effect to and advances the NZ Inc
China Strategy, a government strategy to strengthen New Zealand's economic,
political and security relationship with China. Prime Minister John Key states that the
strategy is "built around developlng the trade and economic links between New

- Zealand and the People s Republic of China".

One of the strateglc goals of the NZ Inc China Strategy is to grow high quality science

and technology: collaborations with China to enhance commercial opportunities. GMP
Pharmaceuticals has a growing business exporting goods to China. In addition, GMP

Dairy (a 100% subsidiary of GMP Pharmaceuticals) is the only company to hold

certifications from the Chinese government authorities directly with respect to
production of organic products. GMP Dairy is one of five infant milk manufacturers to
gain registration to export to China, following a tightening of regulations by the
Chinese government. The Applicant submits that, as reported in an Agrinews article®,
GMP Dairy was the’ onIy manufacturer out of 13 to pass the requwed audit without

problems

QIO Assessment: _ . . : . :
' N

The OIO considers that the Investment will likely give effect to, or advance a
5|gn|f|cant Government policy or strategy, belng the NZ Inc China Strategy

The NZ Inc China Strategy is the second in a series (after India) of NZ Inc cbuntry

strategies that are part of the government’s 120-point economic development action

plan. The strategies set priorities for New Zealand’s operations'in our key markets,
with the aim of strengthening our economic, political and security relationships with
countries and regions, encourage people to people links and two-way investment.
The China Strategy identifies five strategic goals for furthering New Zealand's
relationship with China, one of which.is to double two-way goods trade. The business
activities of the Applicant, noting the Applicant’'s, GMP Pharmaceuticals’ anhd GMP
Dairy’s current business activities in New Zealand, are likely to further this China
Strategy -strategic goal of doubling twe-way goods trade In particular, we note the
increase in export receipts, increased production and increased processing of primary
products in New Zealand that has likely resulted from the Investment.

‘The OIO therefore considers that this factor is met because the Investment WI|| assist’
~ with the doubling of two-way goods trade with China.

s httDs://aqrihq.co.nz/artic'le/five—infant—formula—makers—comolv—with-new—chinese-requlations?p=6
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r28(g) Overseas Investment Regulations 2005

Will the overseas investment enhance, or is it likely to enhance,
the ongoing viability of other overseas investments undertaken X

by the relevant overseas person?

0I0 Assessment:

The OIO considers that the Investment will not likely enhance the on-going viability of
other overseas investments undertaken by the relevant overseas person. As set out
in paragraph 7, the acquisition of the Pharmaceutical Land did. not require consent
under the 1973 Act. As this application pertains to the acquisition of the Dairy Land,
the relevant overseas person (either Mr Ye or GMP Pharmaceuticals) has not
previously undertaken an overseas investment. Accordingly, this factor is not met as
the relevant overseas person has not undertaken other overseas investments, so this

investment cannot enhance the on-going viability of it.

r28(h) Overseas Investment Regulations 2005

'Will the overseas investment assist, or is it likely to assist, New Not
Zealand to maintain New Zealand control of strategically

. - i , Relevant
important infrastructure on sensitive land? '

OIQ Assessment:

This factor is not relevant as the overseas investment is not an investment in

strategically important infrastructure on sensitive land.

r28(i) Overseas Investment Regulations 2005

Will New Zealand's economic interests be adéquately promoted
. : Unknown
| by the overseas investment? :

_ Applicant’s Claims:

The Investment has contributed to New Zealand becoming a more reliable supplier of
dairy products, in particular wet blend early .childhood nutrition. formulas. The
importance of New Zealand's reliability as a supplier of quality child nutrition formula
was illustrated by the Fonterra botulism scare in August 2013, which had far-reaching

effects on New Zealand's dairy industry.

0I0 Assessment:

The OIO considers that New Zealand’s economic -interests may be adequately
promoted by the Investment, however, given the difficulty in assessing the extent of
this promotion, we consider that this factor is unknown. In assessing this factor, the
0IO0 has considered the four matters referred to in regulation 28(i). '

Matters in regulation 28(i)(i)-(iv)

a) Whether New Zealand will become a more reliable supplier of primary
products in the future: As set out in paragraphs 34 and 36, we consider
that the Investment has likely resulted in increased production and increased
processing of primary products in New Zealand.- This increased production
and increased processing may, on a small scale, provide the Applicant with a
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greater ability to meet its obligations, and may result in New Zealand
becoming a more reliable supplier of primary products in the future. However,
given the scale and the structure of the dairy mdustry, any net increase in
reliability will likely be smaII if any;

'b) Whether New Zealand's ability to supply the global economy with a
product that forms an important - part of New Zealand's export
earnings will be less likely to be controlled by a single overseas
person or its associates: The OIO does not consider that New Zealand's

- ability to supply the global economy with a product that forms an important
part of New Zealand's export earnings will be less likely to be controlled by a
single overseas person or its -associates. The scale and structure of New
Zealand's dairy industry means that it would be virtually impossible for a
single overseas person or its associates to control New Zealand'’s ab|l|ty to

supply the global economy with dalry products;

c) Whether New Zealand's strategic and security interests are or will be
- enhanced: The OIO does not consider that the Investments w1II enhance

New Zealand's strateglc and security interests.

d) Whether New Zealand's key economiic capacity is or will be improved:
As discussed above, the OIO considers that there is likely to be an increase in
productivity and processing. The OIO considers that this may improve New
Zealand s key economic capauty, albelt on a small scale, if any at all.

We therefore consider that increased productivity and processing may lmprove New
Zealand’s key economic capacity. However, given the scale and the structure of the
dairy industry, any increase in key economic capacity will likely be small, if any. We

- therefore consider that this factor is unknown

r28(j) Overseas Investment Regulations 2005

To what extent will New Zealanders be, or are likely to be, able )
to oversee or participate in the overseas investment and any . X

relevant overseas person?

Applicant’s Claims:

The Applicant claims that both GMP Pharmaceutlcals and GMP Dalry are incorporated
in New Zealand and have their principal place of business in Auckland. Additionally,
all of the senior management team of GMP Pharmaceuticals and. GMP Dairy are New

Zealanders.

OI0 Assessment:

The OIO considers that there will be minimal participation by New Zealanders in the
Investment. We note that both relévant overseas persons are incorporated in New
Zealand, have their principal place of business in New Zealand and there is some
participation in the senior management of GMP Pharmaceuticals and GMP Dairy.
However, as the remainder of the Investment is owned and- controlled by overseas

" interests, we consider that there will be limited overseeing and participation in the

Investment by New Zealanders.

"In assessing this factor, the OIO has considered the six matters referred to in r 28(j):

a) There is no requirement that 1 or more New Zealanders must be part of a
relevant overseas persons’ governing body; :
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b) Both the relevant overseas persons are incorporated in New Zealand;

¢). The relevant overseas persons have their principal place of business in New
Zealand; .

d) The Applicant has not claimed that the relevant everseas persons will be party
" to a listing agreement with NZX Limited or any other registered exchange that
. operates a securities market in New Zealand' and :

e) New Zealanders WI” not have any partial ownership or controllmg stake |n the
overseas investment or in a relevant overseas person.

Ownership and control of the Investment and the reIevant overseas persons is
therefore concentrated in a very small number of overseas persons.

Third Party Submissions

53. No third party submissions were received.
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Appendix 1 - Conditions of Consent

Consent is granted subject to the following conditions:
1. The Applicant, or the individuals with control of the Appllcant must:

(a) continue to be of good character and

"(b) not become an individual of the kind referred to in section 15 or 16 of the
Immigration Act 2009.

2.  The Applicant must notify the Overseas Investment Office in writing w1th|n 20 working
days if:

~(a) the Applicant, or (if the Applicant is not an individual) 'any individual with control
of the Applicant: ,

(i) ' ceases to be of gopd character; or
(ii) commits an offence or contravenes the law (whether convicted or not); or

(iii) becomes aware of any other matter that reflects adversely on the
Applicant’s fitness to have the Investment; or

(iv) becomes an individual of the kind referred to in section 15 or 16 of the
“Immigration Act 2009; '

(b) any person in which the Applicant, or any individual with control of the Applicant '
has, or had at the time of the offence or contravention, a 25% or more
ownership- or control interest, commits an offence or ‘contravenes the law

(whether convicted or not); or
(c) the Applicant: \
(i) ceases to be an overseas person; or.

(ii) disposes of the Investment. -
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Appendix 2 - Sensitive Land

1. . 5-7 Averton Place, East Tamaki, Auckland

Land Freehold Interest (0.8988 hectares)
Interest ,
CTs NA53D/1046 (North Auckland)

Adjoins land that is over 0.4 hectares and is listed, or in a class listed,
Sensitivity | as a reserve, a public park, or other sensitive area by the regulator
under s37 o




.Tyne Schofield

L

From: Tyne Schofield

Sent: Wednesday, 13 August 2014 4 30 p.m.

To: ‘Susie Kilty'

Cc:. 'Yi-Shen Lau'; David Viviers

Subject: RE: Qing Ye - 201410049 and GMP Pharmaceutlcals lelted 201410050 [BUD-
L.FID14910] .

Hi Susie,

. Thanks for your confirmations in relation to paragraphs 9(a) and (c) of our letters of 24 July.

With regard to the conditions for 10 Averton Place, we have amended condition 5(c) in relation to a max spend (in
red below). However, we consider that our standard WAC condition is otherwise appropriate in these
circumstances. We provide the marked up condition 5 below.

5. The Applicant must consult with the New Zealand Wa/k/ng Access Commlssmn ("WAC”) to determine
what the Applicant can reasonably do to provide, protect or improve public walking access over the
relevant land or relevant part of that land (such as the registration of new instruments) (“Walking

Access”). ‘The Applicant must:

(@

(b)
(©)

(d)

(e)

(f)

write to WAC within 15 working days of the date of settlement adwsmg that the Applicant
wishes to consult about Walking Access and enclose: .

'( i) a copy of the Public Decision Summary for this consent; and

(i) a copy of this condition together with information identifying and describing the relevant
land.including aerial photographs, maps and Certificate(s) of Title; )

Implement any reasonable Walking Access recommended by WAC ("Recommendation”) (in

- determining . what is reasonable  Walking Access, regard must be had to the Applicant’s

proposed use for the relevant land);

The cost of any recommended Walking Access shall be borne by the Applicant (up to a
maximum of $15,000 plus GST);

Agree that any dispute, difference or claim between WAC and the Applicant will be referred to
and finally resolved in arbitration in Wellington, New Zealand. The tribunal will consist of a sole
arbitrator appointed by agreement between the parties or /f the parties cannot agree by the
President of the New Zealand Law Society;

Share the cost of any arbitration equally with WAC (each party WI// be liable for their own legal
costs); and

Provide a copy of any award made by the arbitrator to the Overseas Investment Office Wlth/n
15 workmg days of the award being made.

With regard to the dairy lease, and our conversatlon of 5 June, | note that we are still considering th|s and our
conversation pertained to our thinking at that stage

We look forward to receipt of the declarations and the administrative penalty.

Kind regards,

Tyne Schofield

Senior Solicitor
Overseas Investment Office

E tschofield@linz.govt.nz | DDI +64 4 460 0552
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From: Susie Kilty [mailto:susie. krlty@buddlefrndlay com]
Sent: Monday, 11 August 2014 2: 19 p.m.
To: Tyne Schofield .

Cc: Yi-Shen Lau; David Vrvrers
‘SubJect RE: ang Ye-- 201410049 and GMP Pharmaceuticals Limited - 201410050 [BUD-L. FID14910]

L 4

Tyne »
Thank you for your letters of 24 July.

Mr Ye and GMP Phermaceuticals have authorised Buddle Findlay to advise you as follows:

Description of investments
. The descriptions of the investments in your letters are accurate and cover the transactions.
With reference to paragraph 2.1 2(b) and 2.13'of the application, we note that you have advised us (telephone call

" Lau/Schofield on 5 June) that the dairy lease is covered by the exemption in regulation 33(1)(a) and accordingly no

consent is required for that lease.-
Conditions of consent for 5-7 Averton Place (201410049)

Mr Ye and GMP Pharmaceuticals have no comments on (and therefore accept) the draft condrtrons of consent in

- relation to 5-7 Averton Place
Conditions of consent for 10 Averton Place (application-2014l1 0050)

We understand that that the walking access condition has been suggested because you consider that, while there are
~ benefits, you are concerned about the extent of those benefits. o

As set out in the apphcatron and related correspondence the proposed transaction is of clear benefit to New Zealand, -

particularly in relation to regulatrons 28(a) (consequential benefits), 28(c) (New Zealand's image overseas), 28(e)

(previous rnvestments), and 28(g) (ongoing viability of other overseas investments). These benefits are real and
vould satisfy section 16(1)(e)(ii) of the Act, and therefore support a decision to grant consent, independent of a

walking access condition.

in light of that, we again request that consent is granted based on the standard conditions. Otherwise, our client
requests that the draft conditions for 10 Averton Place are amended as follows (in substance, the change picks up the
second part of 5(b), and condition 5(c), and groups them together, and adds detail about what.would be reasonable,

having regard to the Applicant's proposed use of the land).

Amendment fo condition 5

(b) subrect to paraqraph 5A |mplement any reasonable Walking Access recommended by WAC ( Recommendat'ion"')

New condition 5A

5A. I relation to any Recommendation:




(a) In determining what is reasonable Walking Access, the Applicant may have regard to the Applicant's

proposed use for the relevant land;

(b) A Recommendation will only be reasonable if:

i.  no more that 100sq mirs of land is to be set aside for any walking access:;

ii. the walking access recommended does not exceed 2 meters from the boundary of the

relevant land along the Otara Creek:

(c) The cost of any recommended Walkihq Access must be borne bv the Applicant, provided that the total cost to
the Applicant is not more than $15,000;

~ The quantum of the cap seems appropriate given the nature and proposed use of the land. This property does not
have high amenity value and is fundamentally different from, say, access across rural land to the coast.

Payment of fhe administrative penalty and statutory declarations

~ The administrative penalty of $10,000 will be couriered to you with the statutory declarations.

Regards

SUSIE KILTY | PARTNER | BUDDLE FINDLAY

' State Insurance Tower, 1 Willis Street, PO Box 2694, Wellington 6140 .
Tel +64 4 499 4242 | I - x +64 4 462 0856
susie.kilty@buddlefindlay.com | www.buddlefindlay.com )

Buddle Findlay produces a range of topical legal updates. If you would like to subscribe please click here

From: Tyne Schofield [mailto:tschofield@linz.govt.nz]

Sent: 5 August 2014 5:11 p.m,

0! Susie Kilty

Cc: Yi-Shen Lau; David Viviers

Subject: RE: Qing Ye - 201410049 and GMP Pharmaceuticals Limited - 201410050 [BUD-L.FID14910]

Thanks Susie,
We look forward to hearing from you.

Kind regards,

Tyhe Schofield
~ Senior Solicitor
Overseas Investment Office

E tschofield@linz.govt.nz | DDI +64 4 460 0552

Wellington Office, Level 7, Radio New Zealand House, 155 The Terrace
PO Box 5501, Wellington 6145, New Zealand | T 04 460 0110
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From: Susie Kilty [mailto:susie. klltv@buddleﬂndlav com]
- Sent: Tuesday, 5 August 2014 4:30 p.m. '
To: Tyne Schofield

Cc: Yi-Shen Lau
Subject: RE: Qing Ye 201410049 and GMP Pharmaceutlcals Limited - 201410050 [BUD -L. FID14910]

Tyne

I'm conscious that we haven't come back to you yet — We are engaglng with our client regarding this proposed walking
access condition. . ‘

We will get back to you as soon as we can, but in the meantime, and appreqiating that you and we are both aiming at
robust decision-making, we re-iterate that we are still of the view that the purchase of the land at 10 Averton Place by -
GMP meets the criteria for consent (being benefit to New Zealand) without needlng to rely on the walking access

criterion. In particular:

Mr Ye has made significant previous investments that are of benefit to New Zealand.
- The investment supports the ongoing viability of the GMP Pharmaceuticals business.

- Failure to grant consent would negatively affect New Zealand's |mage :
There are consequentlal benefits to the investment, including further’ mvestment by Mr Ye in New Zealand.

In relation to the Iast two pomts the New Zealand Trade Minister Tim Groser is today ofﬂcnatmg a launch at which
GMP will unveil a second canning line and world-first traceability technology on the infant formula cans. Thisis a

feature that is very attractive to the Chinese market (see
htto://www.stuff.co.nz/business/farming/dairy/10338280/ Trace-technology-set-to-add-value-to-milk).

we'll be. in touch soon.
Regards

Susie

e T LR L TR R R e R R R

SUSIE KILTY | PARTNER | BUDDLE FINDLAY

State Insurance Tower, 1 Willis Street, PO Box 2694, Wellington 6140
Tel 464 4 499 4242 | | Fax +64 4 462 0856 )
-~ susie.kilty@buddlefindlay.com | www.buddlefindlay.com ) .

Buddle Findlay produces a range of topical legal updates. If you would like to subscribe please click here

From: Tyne Schofield [mailto:tschofield@linz.govt.nz]

Sent: 29 July 2014 4:46 p.m.

To: Susie Kilty

Cc: Yi-Shen Lau '

Subject: RE: Qing Ye - 201410049 and GMP Pharmaceutlcals Limited - 201410050 [BUD -L. FID14910]

" HiSusie,




With regard to the truth and correctness declaration, can you also add the letter of 2 April 2014 (which forwarded a
copy of the 10 Averton Place Agreement for Sale and Purchase). The emails that make the confirmations referred to
in paragraphs 9(a) and 9(c) of our letters of 24 July, should also be included in the truth and correctness declaration.

‘We are otherwise happy with the declarations.

Kind régards,

Tyne Schofield
Senior Solicitor
Overseas Investment Office

E tschofield@linz.govt.nz | BDI +64 4 460 0552

. Wellington Office, Level 7, Radio New Zealand House, 155 The.Terr_ace
PO Box 5501, Wellington 6145, New Zealand'| T 04 460 0110
W www.linz.govt.nz | www.landonline.govt.nz | data.linz.govt.nz

; tand Information
J | New Zealand
et e nlleﬂua - .

From: Susie Kilty [mallto susie.kilty@buddlefindlay. com]
Sent: Friday, 25 July 2014 4:51 p.m.

To: Tyne Schofield; Yi-Shen Lau
Subject: RE: ang Ye - 201410049 and GMP Pharmaceutlcals lelted 201410050 [BUD L FID14910]

Tyne :
Thanks for talking to me before earlier. As mentioned, | attach draft declarations for your review.

Otherwise, in relation to the proposed walking access condition for 10 Averton Place, our preliminary view is that
actually providing access is ultimately likely to be inappropriate and unnecessary, given that the site will be used as
commercial premises for the manufacture and/or storage of pharmaceutical products or paraphernaha and potentially

dairy products (including infant formula).

We will reflect on this further, and liaise w1th our cllent as well. In the meantime, as discussed, | would be grateful if
you could let me know what sort of financial caps the OlO may have set on walking access provisions in other

_ applications.
Other matters
We confirm that Mr Ye and GMP have éuthorised Buddle Findlay to comment on the draft conditions on their behalf.
P‘ayment of the administrative penalty is being arranged. |
Kind regards -

Susie

SUSIE KILTY | PARTNER | BUDDLE FINDLAY

State Insurance To illj Box 2694 Wéllin ton 6140
Tel +64 4 499 4242 Fax +64 4 462 0856
susie kilty@buddlefindlay.com | www.buddlefindlay.com ‘ ) :

Buddle Findlay produces a range of topical legal updates. If you wouid like to subscribe please click here
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From: Tyne Schofield [mailto:tschofield@linz.govt.nz]
Sent: 24 July 2014 3:40 p.m..

To: Yi-Shen Lau

Cc: Susie Kilty
Subject: Qing Ye - 201410049 and GMP Pharmaceutlcals Limited - 201410050

Hi Yi-Shen,

Please find attached our letters for the Qing Ye application 201410049 and the GMP Pharmaceutlcals Limited
application 201410050.

-We would be happy to look over the statutory declarations prior to S|gn|ng to ensure they comply w1th our
requirements.

Please let me know if you have any queries.
Kind regards,
Tyne Schofield

Senior Solicitor
Overseas Investment Office

E tschofield@linz.govt.nz | DDI +64 4 460 0552

Welllngton Offlce, Level 7, Radio New Zealand House, 155 The Terrace
PO Box 5501, Wellington 6145, New Zealand | T 04 460 0110
W www.linz,govt.nz | www.landonline.govt.nz | data.linz.govt.nz

; Land lnfarm *tmn
New Zealand
ﬁ:ﬂ_ﬂ te whenpa .

This message contains information, which may be in confidence and may be subject to legal privilege.
If you are.not the intended recipient, you must not peruse, use, disseminate, distribute or copy this
message. If you have received this message in error, please notify us immediately (Phone 0800 665
163 or info@linz.govt.nz) and destroy the original message. LINZ accepts no responsibility for changes
to this email, or for any attachments, after its transmission from LINZ. Thank You.

This message and any attachments may contain information that is confi dentlal and subject to legal pnvnlege If you have received this message in error,
_ please notify the sender immediately. )

This message and any attachments may contain lnformatlon that is confidential and subject to Iegal privilege, If you have received this message in error,
please notify the sender immediately.

This message and any attachments may contain information that is confidential and subject to legal privilege. If you have recelved this message in error,
please notify the sender immediately. )




DECLARATION OF TRUTH AND CORRECTNESS OF APPLICATION
Applications 201410049 and 201410050

l, Qing Ye of Killara, New South Wales, Australia, sole director of GMP Pharmaceuticals,
solemnly and sincerely declare that:

e | have read the correspondence dated 28 March 2014, 2 April 2014, 17 April 2014, 5 May
2014, 13 June 2014, 16 July 2014, 23 July 2014, 5 August 2014, and 11 August 2014
and all attachments annexed to that corréspondence, which were submitted to the
Overseas Investment Office in support of the applications made by GMP
Pharmaceuticals, GMP Dairy and me to acquire land at Averton Place, East Tamaki; and

e [ confirm that the information contained in the application and all related correspondence
and attachments is true and correct;

-And | make this declaration conscientiously believing the same to be true and by virtue of the
Oaths and Declarations Act 1957.

Declaredat O7rkin  C.A4.B )
on this day of /2 7«&«87 2014 )

before me )

(/%é% ol I

Signature of a person authorised to take statutory declarations
by the Oaths and Declarations Act 1957 '

T
ST
s &

JP NZ

Woirn  Roli N TARSHALL S

T . 10/ SNV
Print name & @i 5 6k 66 \:;{f’
Auckland

Justice of the Peace
for New Zealand

Occupation

BF50595580'1 | Page |




DECLARATION AS TO CHARACTER
Applications 201410049 and 201410050

l, Qing Ye, of Killara, New South Wales, and sole director of GMP Pharmaceuticals Limited,
solemnly and sincerely declare that:
o Except insofar as both the relevant applications have been made on a retrospective

basis, | have never committed an offence or contravened the law and no entity in which | ~
had a 25% or more ownership or control interest at the time has commltted and offence

‘ or contravened the law;

e |am of good character;

s |am not an individual of the kind referred to in sections 15 or 16 of the Immigration Act
2009 (which list certain persons not eligible for visas or entry permission under that Act);

and
e | know of no other matter that reflects adversely on my fitness to have the particular

overseas investment. .

_ And | make thls declaratlon conscientiously bellevmg the same to be true and by virtue of the
Oaths and Declarations Act 1957. ;

Declaredat OTniA C.A-8 9
onthis day of /9 Aucusi2014 )
- before me ' )

C/%z//f‘?&géw =
Signature of a person authorised to take statutory declarations
by the Oaths and Declarations Act 1957

Mvﬂﬁ RolE  NTARS A Ald- I

/?‘ e 5 . —‘}(-9/4
/ﬂ ,W«\ MR MARSHALL 1P - Reg: 66

oy P ) Auckland
& r=_ Justice of the Peace
2\ 66 /s far Maw Zealand -

Oczﬁ‘ﬁ‘a ion

BF'505981162'1 | Page |




Tyne Schofield

I L I

From: : Susie Kilty <susie.kilty@buddlefindlay.com>

Sent: . . Monday, 11 August 2014 2:19,p.m.

To: ' Tyne Schofield

Cc: Yi-Shen Lau; David Viviers

Subject: ' RE: Qing Ye - 201410049 and GMP Pharmaceuticals Limited - 201410050 [BUD-
' L.FID14910]

Tyne

Thank you for your letters of 24 July.
Mr Ye and GMP Pharmaceuticals have authorised Buddle Findlay to advise you as follows:
Description of investments |

_ The descriptions of the investments in your Ietters are accurate and cover the transactions.

With reference to paragraph 2.12(b) and 2.13 of the application, we note that you have advised us (telephone call
-au/Schofield on 5 June) that the dairy lease is covered by the exemptlon in regulatlon 33(1 )(a) and accordlngly no

consent is required for that lease. -
Conditions of consent for 5-7 Averton Place (201410049)

Mr Ye and GMP Pharmaceuticals have no comments on (and therefore accept) the draft conditions of consent in

~ relation to 5-7 Averton Place’
Conditions of consent for 10 Averton Place (appllcatlon 20141 0050)

We understand that that the walkmg access condition has been suggested because you consider that, whlle there are
benefits, you are concerned about the extent of those benefits.

As setout in the appllcatlon and related correspondence, the proposed transaction is of clear benefit to New Zealand,
particularly in relation to regulations 28(a) (consequential benefits), 28(c) (New Zealand's image overseas), 28(e)
(previous investments), and 28(g) (ongoing viability of other overseas investments). These benefits are real and
would satisfy section 16(1)(e)(ii) of the Act, and therefore support a decision to grant consent, independent of a

-valking access condition.

In light of that, we again request that consent is granted based on the standard-conditions. Otherwise, our client
requests that the draft conditions for 10 Averton Place are. amended as follows (in substance, the ehange picks up the
second part of 5(b), and condition 5(c), and groups them together, and adds detail about what would be reasonable,

having .tegard.to the Applicant's proposed use of the land).

Amendment to condition 5

(b) sublect to paraqraph 5A, implement any reasonable Walklng Access recommended by WAC ("“Recommendation”)

“New condition 5A

5A. _In relation to any Recommendation:




(a) In determining what is reasonable Walking Access, the Applicant may have regard to the Applicant's
proposed use for the relevant land;

(b) A Recommendation will only be reasonable if:

i.. no more that 100sq mtrs of land is fo be set aside for any walking access;

ii. the walking access recommended does not exceed 2 meters from the boundarv of the '

relevant Iand along the Otara Creek;

(c) The cost of any recommended Walklnq Access must be borne b\} the Applicaﬁt. provided that the total cost to
the Applicant is not more than $15,000; ’ '

 The guantum of the cap seems appropriate given the nature and proposed use of the land. This property does not
have high amenity value and is fundamentally different from, say, access across rural land to the coast.

Payment of the administrative penalty and statutory declarations

Regards

" SUSIE KILTY | PARTNER | BUDDLE FINDLAY

State Insurance Tower, 1 Willis Street, PO Box 2694, Wellington 6140 )
Tel +64 4 499 4242 | Fax +64 4 462 0856
susie.kilty@buddlefi . : : . .

Buddle Findlay produces a range of tapical legal updates. If you would like to subscribe please click hefe :

From: Tyne Schofield [mailto: tschoﬁeld@lmz govt.nz]
Sent: 5 August 2014 5:11 p.m.

To: Susie Kilty
Cc: Yi-Shen Lau; David Viviers
Subject: RE: Qing Ye - 201410049 and GMP Pharmaceutlcals Limited - 201410050 [BUD-L.FID14910]

_Thanks Susie,
We look forward to heafing from you.

Kind regards,

Tyne Schofield
Senior Solicitor _
.Overseas Investment Office ‘

E tschofield@linz.govt.nz | DDI +64 4 460 0552

Wellington Office, Level 7, Radio New Zealand House, 155 The Terrace
PO Box 5501, Wellington 6145, New Zealand | T 04 460 0110
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Overseas Investment Office

qu Ref: 201410050, < Radio New Zealand House
. 155 The Terrace
'24 July 2014 ‘ ' PO Box 5501
o . . . _ Wellington 6145
Buddle Findlay (Wellington) New Zealand
PO Box 2694 o +64 4 460 0110
WELLINGTON 6140 . “ - www.linz.govt.nz
BY EMAIL ' '

Attention: Yi-Shen Lau

GMP Pharmaceuticals L_imited --Draft Conditions

1. We‘refer to the application letter dated 28 March 2014.
" Relevant overseas person and Individuals with control
2. Please note that for the purpbses of this application, we consider the:
(a) " ‘relevant overseas person to be (collectively) GMP Pharmaceuticals
Limited and Qing Ye; and -

(b). ‘individual with contr_ol of the relevant overseas person’ to be Qing
Ye.

Draft consent wording

3. Although we are still assessing the appl|cat|on, we note that if retrospectwe
consent were to be granted, it would be granted to GMP Pharmaceuticals
Limited, or a 100% subsidiary of GMP Pharmaceuticals Limited (the
Appllcant), fo glve effect to a transaction which would result in:

(a) An overseas investment in sensitive land, being the Appllcant s acquisition
of a freehold interest in approximately .0.7450 .hectares of land at 10
Averton Place, East Tamaki,” Auckland. )

' (“the Investment”)
Administrative penalty -

4. Qing Ye and GMP Pharmaceuticals L|m|ted are closely related. vAIthough'
‘ separate transactions, the two applications 201410049 and 201410050 are also
closely- connected transactions. Accordingly, the regulator has considered the
~administrative penalty on a global basis, across both applications. Having
egard to requlation 32 of the Overseas Investment Regulations 2005, the

5.  We consider that this penalty is .not unduly harsh or oppressive given the value
of the consideration for the assets acquired and the nature of, and the reasons

' for, the retrospective consent.

' Draft conditions

6. Before deciding the application, we invite the Applicant to comment on the
Overseas Investment Office’s current draft conditions of consent. The draft

conditions are attached as Appendix 1 to this letter.

A417752




The delegated decision maker may not have seen the draft conditions, and may
amend them prior to deciding whether or not to grant consent. If this was to
occur, the Applicant may-not necessarlly be consulted further.

Please have the Applicant comment on the draft conditions as soon as possnble
or, if they do not wish to comment, tell us so as soon as possible.

Please provide further information

9.

- 10.
11.

12,

Please provide us with the following:

(a) Confirmation that the description of the Investment above is accurate and
covers the transaction;

(b) Payment of the administrative penalty (if for any reason consent is not
granted, this penalty fee will be returned); :

(c) The Appllcants comments on the draft conditions in Appendlx 1, or the
Applicant’s confirmation that they do not wish to comment. If your firm
comments, or advises that the Applicant does not wish to comment, on
the Applicant’s behalf, please .include a statement confirming the firm’s

authority to do so;
(d A statutory declaration that addresses the good character of the
’ individuals with control of the relevant overseas person’ as |dent|f|ed
above; and o
(e) A final statutory declaration in support of the appllcatlon This fmal
decfaration must spec1f|cally refer to all correspondence (including any
emails. and all attachments) provided in support of the application,
including reference to the application letter. -

Please ensure that the above statutory 'declarations‘conﬁply with the form of

_statutory declarations -on our website. We suggest you email us draft

declarations so that we can review them before they are signed..
It is important to note that we are still assessing the application and this letter

-does not_grant retrospective consent to the Investment. Further, the

draft conditions and draft retrospective consent wording are subject to change.

Please contact me if you have any queries or wish to discuss.

Yours sincerely

S

Tyne Schofield
Senior Solicitor

‘Overseas Investment Office

DDI: +64 4460 0552
Email: tschofield@linz.govt.nz




1.

"Appendix 1

The consent will lapse if the Investment has not been acqoired' by and
transferred to the Applicant within twelve months of the date of consent.

The Ap‘blicant must notify the Overseas Investment Office in writing as soon as
practicable, and no later than twelve months from the date of consent, whether

. settlement of the acquisition of the Investment took place. If settlement of the

acquisition of the Investment did take place, the notice must include:
(a) the date of settlement;
(b). final consideration paid (plus GST, if any);

"(c) the structure by which the acquisition was made, and who acqwred the

Investment;

(d) where applicable, copies .of transfer documents and - settlement

statements; and

(e) any other information that would aid the Overseas Investment Office in |ts
function to monitor conditions of consent. , . v

The Appllcant or the individuals with control of the Appllcant mUSt

(a) continueto be of good character; and

-(b)' not become an individual of the kind referred to in section 15 or 16 of the

"~ Immigration Act 2009. : ,
The Applicant must notify the Overseas Investment Office in writing within 20
working days if: « -

(a) the Applicant, or (if the Appllcant is: not an |ndIV|duaI) any lnd|v1dual with
control of the Appllcant ,

(i ceases to be of good character or
(i) - ',commlts an offence or contravenes the law (whether convicted or
not), or : : ‘
(i), becomes aware of : any other matter that reflects adversely on the
S ‘Appllcants ﬁtness to have the Investment; or
- (iv) . ‘becomes an. |nd|v1dual of the kind referred to in section 15 or 16

of the Immlgratlon Act 2009;

'»(‘b)r’c -any person |n wh|ch the Applicant, or any individual W|th control of the

‘ ,Appllcant has,,or had at the time of the offence or contravention, a 25%
or more ownershlp or control interest, commits. an offence or contravenes
the Iaw (whether convicted or not), or .

(c) the Appllcant .
(i) ceases to be an overseas person; or
(i) disposes of the Investment.

The Applicant must consult with the New Zealand Walking Access Commission
("WAC") .to determine what the Applicant can reasonably do to provide, protect.
or improve public walking access over the relevant land or relevant part of that
land (such as the registration of new mstruments) ("Walking Access”). The

Appllcant must:

(a) write to WAC within 15 working days of the date of settlement advising
that the Applicant wishes to consult about Walking Access and enclose:

(i) . a copy of the Public Decision Summary for this consent; and




(b)

(c)

(d)

(e)

(f)

(in) .a copy of this condition together with information identifytng and
describing the relevant land including aerial photographs, maps
and Certificate(s) of Title; '

Implement any reasonable Walking Access recommended by WAC

-(*“Recommendation”) (in determining what Is reasonable Walking Access,

regard must be. had to the Applicant’s proposed use for the relevant
land);

The cost of any recommended Walking Access shall be borne by the
Appllcant

Agree that any dispute, - dlfference or - claim between WAC and the
Applicant ‘will be referred to and finally resolved in arbitration in
Wellington, New Zealand. The tribunal will consist of a sole arbitrator
appointed by agreement between the parties or if.the parties cannot
agree by the President of the New Zealand Law Souety,

Share the cost of any arbitration equally Wlth WAC (each party WI” be
liable for their own legal costs); and

" Provide a copy of any award made by -the arbltrator to the Overseas
- Investment Office within 15 working days of the award belng made.

The Appllcant must report in writing annuaIIy to the Overseas Investment Office
detailing progress of its investment plan, |nclud|ng the foIIowmg :

(a)
(b)

the Appllcant s compliance with condltlon 5; and

the . Applicant’s use of the land and how this use has enhanced the
ongoing viability of other overseas mvestments undertaken by the

relevant overseas person

-The first report referred to in. COI’IdItIOI’l 6 is due on 1 September 2015 and the

final report is due on 1 September 2017

If requested in wr|t|ng by the Overseas Investment Ofﬁce the Applicant must
provide a wrltten report within 20 worklng days (or such other timeframe as
specified) on any matter relatmg to |ts compllance with:

(a)

the representatlons and plans made or submitted in support of the
application ‘and ‘notified - by the regulator as having been taken into

~.account. when the consent was granted; or

by |

the condltlons of thlis consent.




Tyne Schofield .

— . . IR
From: _ Yi-Shen Lau éYi—Shen.Lau@buddlefindlay.com>
Sent: o ’ Wednesday, 23 July 2014 11:28 a.m.
To: ' Tyne Schofield
Cc: ' ' Susie Kilty -
Subject: RE: Architectural plan for 10 Averton Place (GMP applrcatron case numbers
201410049 and 201410050) [BUD-L.FID14910]
Tyne

‘ ln response to your querres Mr Ye advises that the real estate agent rnvolved was Bayleys Real Estate
Manukau. The salesperson was Katie Wu. The manager of that Bayleys at the time was Dave Stanley. Bayleys
~prepared the Sale and Purchase Agreement and presented it to Mr Ye. To the best of Mr Ye's recollection, when the
Agreement was presented it indicated that OIO consent was not required. At no time did Bayleys advise Mr-Ye that

the land was "sensitive land".

o the best of Mr Ye's memory he presented the unsigned Sale and Purchase Agreement to his Jawyer, Mr Ben Bong
of Wong & Bong Law Office Limited (http://www.wongbonglaw.co.nz/). '

Mr Ye advises that, to the best of his knowledge he thinks that he would have passed the unsigned Agreement toMr -
Bong and asked Mr Bong to advise on any matters that Mr Bong thought applicable before Mr Ye 3|gned the
Agreement ‘While correspondence regardlng the purchase is not immediately at hand, Mr Ye advises that there is no
correspondence regarding OIO advice. As set out in the application, it did not cross Mr Ye's mind that he should
enquwe further into Overseas Investment Act issues for the transaction, especially because no'issues had previously .

arisen in relation to the initial purchase of the Pharmaceutical Land.
Please let us know if you have further questions.

Kind regards -

Yi-Shen

“I-SHEN LAU | SOLICITOR | BUDDLE FINDLAY

.' State Insurance Tow 1 Willis Street. PO Box 2694, Wellingten 6140 .
Tel +64 4 499 4242 | | Fax +64 4 462 0845
yi-shen.lau@buddlefindlay.com | www.buddlefindlay.com

Buddle Findlay produces a range of topical legal updates. If you would like to subscribe please click here

From Tyne Schofield [mailto:tschofield@linz. qovt nz]
Sent: 18 July 2014 12:18 p.m. o
To: Yi-Shen Lau

Cc: Susie Kilty
Subject: RE: Architectural plan for 10 Averton Place (GMP appllcatron case numbers 201410049 and 201410050)

. [BUD-L.FID14910]

“Hi Yi-Shen,




We have a further query in relation to the advice provided to Qing Ye in.2009. The application notes at paragraph.
3.1 that “Mr Ye engaged professional legal advisors and purchased the property through a real estate agent. Neither
set of advisors informed him of the need to seek consent under the Act.” Can you confirm what advice was sought
and given and, if possible, provide copies of this correspondence Can you also confirm the flrm and lawyer that was

involved in the initial dairy land purchase.

Kind regards,

Tyne Schofield
Senior Solicitor.
Overseas Investment Office

E tschofield@linz.govt.nz | DDI +64 4 460 0552

" . Wellington Office, Level 7, Radio New Zealand House, 155 The Terrace

PO Box 5501, Wellington 6145, New. Zealand | T 04 460 0110
W www.linz.govt.nz | www.landonline.govt.nz | data.linz.govt.nz

. Land Information )
New Zealand
Toite fe whenwa )

From: Yi-Shen Lau [mailto:Yi-Shen. Lau@buddleflndlav com]
Sent: Wednesday, 16 July 2014 3 07 p.m.
To: Tyne Schofield

Cc: Susie Kilty -
Subject: Architectural plan for 10 Averton Place (GMP appllcatlon case numbers 201410049 and 201410050) [BUD-

L. FID14910]

Tyne

Attached for your information is a draft architectural plan for 10 Averton Place in anticipation of developing the site.

As shown on the plan, the gross floor area for manufacturing (or warehousing) is approXimater 2,000m?, with 180m?
to be used as an office. The arrows on the plan indicate the driveway. ‘There are a significant number of car parks

antICIpated as well.

Please contact us if you have any questions.

" We leok forward to.hearing from you in.-relation to this application.
Kind regafds '

Yi-Shen

YI-SHEN LAU | SOLICITOR | BUDDLE FINDLAY
State Insurance Tower, 1 Willis Street, PO Box 2694, Wellington 6140

Tel +64 4 499 4242m Fax +64 4 462 0845
yi-shen.lau@buddiefindlay.com [ www.buddlefindlay.com )

Buddle Findlay produces a range of topical legal updates. If you would like to subscribe please click here

Th|s message and any attachments may contaln information that is confidential and subject to legal privilege. If you have received this message in error,
please notify the sender immediately. .




~ This message contains information, which may be in confidence and may be subject to legal privilege.
If you are not the intended recipient, you must not peruse, use, disseminate, distribute or copy this
message. If you have received this message in error, please notify us immediately (Phone 0800 665

* 463 or info@linz.govt.nz) and destroy the original message. LINZ accepts no responsibility for changes

to this email, or for any attachments, after its transmlssmn from LINZ. Thank You.

This message and any attachments may contain information that is conf dential. and subject to legal privilege. If you have recelved this message in error,
please notify the sender lmmedlately .




Tyne Schofield

- _ i E—
~ From: " Tyne Schofield
Sent: Friday, 18 July 2014 12:18 p.m.
To: ' 'Yi-Shen Lau'
Cc: 'Susie Kilty' : .
Subject: - RE: Architectural plan for 10 Averton Place (GMP application - case numbers

201410049 and 201410050) [BUD-L.FID14910]

Hi Yi-Shen,

We have a further query in relation to the advice provided to Qing Ye in 2009. The application notes at paragraph
3.1 that “Mr Ye engaged professional legal advisors and purchased the property through a real estate agent. Neither
set of advisors informed him of the need to seek consent under the Act.” Can you confirm what advice was sought
‘and given and, if possible, provide copies of this correspondence Can you also confirm the firm and lawyer that was

mvolved in the lmtlal darry land purchase.

Kind regards,

Tyne Schofield
Senior Solicitor
Overseas Investment Offlce

E tschofield@linz.govt.nz | DDX +64 4 460 0552

N Welllngton Office, Level 7, Radio New Zealand House, 155 The Terrace
PO Box 5501, Wellington 6145, New Zealand | T 04 460 0110

W www.linz.govt.nz | www. Iandonlme govti.nz | data linz.govi.nz

% | and Information )
New Zealand
’ Toitir te wihema s : ‘

* From: Yi-Shén Lau [mailto:Yi-Shen.Lau@buddlefindlay.com]
Sent: Wednesday, 16 July 2014 3:07 p.m.
To: Tyne Schofield

Cc: Susie Kilty
subject: Architectural plan for 10 Averton Place (GMP application - case numbers 201410049 and 201410050) [BUD-

L.FID14910]

. Tyne -

Attached for your information is a draft architectural plan for 10 Averton Place in ant|C|pat|on of developmg the site.

As shown on the plan the gross floor area for manufactunng (or warehousmg) is approxrmately 2,000m?, with 180m?
to be used as an office. The arrows on the plan indicate the driveway. There are a significant number of car parks

anticipated as weII

Please contact us if you have any questions.

We look forward to hearing from you in relation to this application.
Kind regards |
_;Yi-Shen |




YI-SHEN LAU | SOLICITOR | BUDDLE FINDLAY
State Insurance Tower, 1 Willis Strest, PO Box 2694, Wellington 6140

Tel +64 4 499 4242 | | Fax +64 4 462 0845
yi-shen.lau@buddlefindlay.com | www.buddlefindlay.com :

....... T

Buddle Findlay produces a range of topical legal updates. If you would like to subscribe please click here

This message and any attachments may contain information that is confidential and subject to legal privilege. If you have received this message in‘error,
please notify the sender immediately. .




Tyne Schofield _ : o .

L . W
From: ' : " Yi-Shen Lau <Yi-Shen.Lau@buddléfi_ndlay.com> \
Sent: .. Wednesday, 16 July 2014 3:07 p.m. :
To: ' Tyne Schofield
Cc: " Susie Kilty
Subject: Architectural plan for 10 Averton Place (GMP application - case numbers 201410049
- - and 201410050) [BUD-L.FID14910] ' . .
- Attachments: .~ 10 Averton Scheme 2014.07,15.pdf
. Tyne

Attached for your information is a draft architectural plan for 10 Averton Place in anticipation of developing the site.

As shown on the plan, the gross floor area for manufacturing (or warehousing) is approximately 2, 000m?, with 180m?
to be used as an office. The arrows on the plan indicate the driveway. There are a significant number of car parks

: ant|0|pated as well.
, jIease contact us if you have any questlons

We look forward to hearlng from you in relation to this appllcatlon
Kind regards
Yi-Shen

YI-SHEN LAU | SOLICITOR | BUDDLE FINDLAY

State Insurance Tower, 1 Willis Street, PO Box 2694, Wellington 6140
Tel +64 4 499 4242 | Direct +64 4 462 0844 | Fax +64 4 462 0845
yi-shen.lau@buddlefindlay.com | www.buddlefindlay.com

............................................................................................................................................

Buddle Findiay produces a range of topical legal updates. If you would like to subscribe please click here

, This message and any attachments may contain information that is confidential and subject to legal pnvnlege If you have received this message in efror,
please notify the sender immediately. ) , \ .




IDIVAVL LSVv3

I3vid NOLNIAV O1
dwe

LOAs |

193HS

N

!

£102/60/81 oyeusoju

L 4E1BZ3d4 N Pfoud

NOISIAZH

“uojsAny

WoyINsU0y
epu;
uepuay q
Huasuo3 Bupyng m
G

qusuo) B3.nosey

*hurdan] sus jo vorsereind peaensdes
-y

aed 1 o tyn
0 poydo3 30 puy{jusies; Pengoades
017 JUNLIILHIBY

234 40 yiido) By 3| ueid iy

SI[3 Ji#Y €Y 7 unuys 7€ Ly aiEIs

oDy pewe
661225 120 ooy
LS 80 oy
500 pueppany -
Aueqry

USELOE %09 0 d . Y

3jURJ|A3U0d wyngTagiyIan

Zu3y] slaiuedy

W_W\\ _

e T A

! ) 243 juasu03 Buppng ‘teacsdde 1UasU03 a2M0SEJ SN 40 Lo4Es0] 0f 420fgns
mm m m o om m FUS UDHER0! Pt G Aleuuifad ® 3| unays uoljeusoju aus pue Bumnen 3L

o

LIRIING ﬁc_u_s_
0} Joop Jajjos MIN

y4




Tyne Schofield
N

: From: ' " Yi-Shen Lau <Yi-Shen.Lau@buddlefindlay.com>

Sent: . _ Friday, 13 June 2014 4:56 p.m.

To: Tyne Schofield :

Cc: Susie Kilty; Grant Dunn

Subject: ' GMP - OIO application - further information requested by the OIO [BUD-

- ‘ : L.FID14910] : o
Attachments: ' 20140611_124329,jpg; 12062014143841.pdf; Lease agreement for 12 Averton.pdf
Tyne

Thank you for your email requesting further information from GMP.

Lease

A'copy of thellease'for 12 Averton Place is attached.

-~ Mans regarding 10 Averton Place

The speed‘ at which GMP's Ibusine'ss has grown has led to space becoming tightly constrained-at its existing site. For
example, GMP's marketing team has been working from a portable office for the past 12 months. : :

_In the short term, GMP's plan is to use the land at 10 Averton Place for car parking. GMP staff already use 10
Averton Place for that purpose with the permission of Mr Stringer. Previous to that arrangement, staff had been
parking their vehicles in a way that obstructed the main driveway. This was unsafe for staff and visitors. GMP is
committed to providing an attractive work environment, and being able to provide safe parking facilities is part of that.
The purchase of 10 Averton Place would also allow GMP to develop the existing access/driveway arrangements,
removing the need for large trucks to make awkward turning manoeuvres to get to and from the plant.

In the medium to long term, GMP intends to at least build a warehouse on the land and has already commenced
preliminary discussions with engineers and architects, which is expected to be expedited once OIA consent is
granted. Warehousing needs are currently being accommodated at GMP's existing site and third party - ‘
. warehousing. A new warehouse would free up space at the existing site for other purposes, for example, a new

production line or permanent office space.

In order to build on the land, GMP would need to obtain a geotechnical report'for the land because of its proximity to
the Otara creek. Once (and assuming that) GMP is satisfied with the geotechnical reports and any issues are
asolved, GMP expects to establish the warehouse within 2 years. ' :

Counterfactual for 10 Averton Place transaction

As stated in GMP's applicatidn, the vendor df 10 Averton Place, Mr Stringer, intends to hold the land in fhe short term
~ pending the identification of an alternative buyer. : - . :

GMP submits that, while Mr Stringer states that he will sell the land to an alternative purchaser, it is unlikely that Mr
* Stringer will find a suitable purchaser for the land that is willing to invest to the same extent that GMP is. The land is a
~ corner site with no road frontage and with a long single driveway access, which makes it unattractive for would-be
purchasers. We attach a photo taken from the property looking towards the road. GMP's pharmaceutical building is
visible to the left. A neighbouring warehouse is in the background to the right. The photo was taken from the
- approximate position marked x on the aerial photograph attached.

As stated in GMP's letter of 14 April 2014, there is also a nearby 107-hectare industrial park (Highbrook Park) with
features that would be more attractive to a would-be purchaser wanting to invest in (say) manufacturing facilities with

branded frontage. .

In addition, any developer of the'land would need to obtain a geotechnical report in order to build on the land due to
its location. In 2013, GMP obtained a geotechnical report for its Dairy site (5 Averton Place) which, like 10 Averton

. Place, sits on the bank of the Otara creek. This cost the company $10,000. The report concluded that, whilst
construiction was feasible, reinforcement work was needed to prevent the land from subsiding. GMP expects that the




- geotechnical report for 10 Averton Place will have a similar conclusion and that any purchaser will need to either carry
out reinforcement work in order to build on the land, or be forced to build a smaller facility to minimise issues.

The costs associated with getting a geotechnical report and performing reinforcement are likely to be worthwhile for
GMP. Because its facilities adjoin 10 Averton Place, any construction at 10 Averton Place could be optimised, for
example, by combining the driveway/access with GMP's existing sites. In contrast, it'is unlikely that an as-yet
unidentified purchaser would be willing to make the investment in a geotechnical report and reinforcement of land, in

order to develop therelatively small corner site.
Benefits in relation to the 10 Averton Place transaction

GMP submits that the purchase of 10 Averton.Place will be of benefit to New Zealand. The benefits arise primarily in
relation to the factors that do not reqUire a counterfactual analysis. In particular, the following benefits that are not
subject to the counterfactual test arise in relation to the investment in 10 Averton Place:

.e  Failure to grant consent would be likely to adversely affect New Zealand s image as detailed in the
application, if the investment is not made because consent is not granted it would be likely adversely to affect
- New Zealand's image among Australian and Chinese businesses. This is particularly the case given the
‘public support given by Prime Minister John Key and other senior government officials to Mr Ye. This factor is

of high importance and should be given significant weight by the OIO.

at are of benefit to

e Previous invi
New Zealand.

Mr Ye has also developed the
AUNEW business system which has benefited New Zealand businesses and for which GMP has won several
business awards This factor is of high importance and should be given significant weight by the OIO.

e Participation and oversight by New Zealanders: GMP Pharmaceuticals and GMP Dairy are both incorporated
in New Zealand. All of the senior management team of GMP Pharmaceuticals and GMP Dairy are New .

Zealanders. This factor is of moderate importance.

e Ongoing viability of other investments: GMP Pharmaceuticals is a fast-growing company that needs the
option to expand its operations. If the land was sold to an alternative New Zealand purchaser, this would
create uncertainty as to the ongoing viability of expanding the GMP Pharmaceuticals business (see page 18
of the application). Long term, this may require Mr Ye to reassess whether GMP Pharmaceuticals should -
continue to be based in New Zealand or whether expansion opportunities are only available in other
jurisdictions. This factor is of high importance and should be given significant weight by the OIO. -

Even if the OlO adopted a counterfactual in which an alternative New Zealand purchaser acquired the Iand the
following benefits wouid arise:

e  Significant governiment policy/strategy: This factor is of high importance and should be given significant
weight by the OIO. The investment gives effect to and advances the NZ Inc strategy.. For example, Mr Ye
actively facilitates business relationships between New Zealand and China, for example by hosting business
delegations (see-page 18 of the application). This would not be the case if the land was held by Mr Stringer
or if the land was sold to an alternative New Zealand purchaser. .

e Jobs:In relation to the warehouse, jobs would be able to be supported in relation to the geotechnical advice
and design of the warehouse. Based on the construction of a 2000m” warehouse and related parking
facilities, the construction of the warehouse would be likely to support 20-30 full-time construction workers
and construction consultants for a period of 6-8 months. Once the warehouse is established, up to 5
permanent full-time jobs would likely be created with the potential for further employment.

Walking access

In our call you suggested that GMP may Wish to prowde walking access across 10 Averton Place to strengthen its
application

GMP advises that the es.planades are mangroves and are unsafe for walking access. Significant access to the creek
is already provided via a track on the opposite bank. On the GMP side of the creek, there appears to be access to the

creek from Antrim Crescent, Perth Street, and Hill Street.

Please contact us if you have any further questions.




" Kind regards

Yi-Shen

YI-SHEN LAU | SOLICITOR | BUDDLE FINDLAY

State Insurance Tower, 1 Willis Street, PO Box 2694, Wellington 6140
Tel +64 4 499 4242 Fax +64 4 462 0845

yi-shen.lau@buddlefindlay.com | www.buddlefindlay.com

Buddle Findlay produces a range of topical legal updates. If you would iike to subscribe please click ﬁere

This message and any attachments may contain information that is confidential and subject to legal privilege. if you have received this message in error,
please notify the sender immediately.




Tyne Schofield

m—— — - -
From: Tyne Schofield
Sent: ‘ Thursday, 5 June 2014 10:49 a.m. -
To: _ 'Yi-Shen Lau’
Cc: : 'Susie Kilty'; 'Grant Dunn'
Subject: ~ Qing Ye - 201410049 and 201410050 Further information

Hi Yi-Shen,
Thanks for your time earlier. Further to our discussion, can you provide us with the following further information:

1. For completeness, can you provide us with a copy of the lease between Qing Ye and GMP Pharmaceuticals
Limited over the Pharmaceutical Land; ‘
2. With regard to the purchase of the land at 10 Averton Place, can you provide further details as to the
~proposed developments or expansions onto this land (including the likelihood of such developments
proceeding). At this stage, it appears that any development of this land is only a possibility and it is
accordingly difficult to conclude that any benefits are ‘likely’ to occur from these potential
developments. For example, while the Applicant suggests that a warehouse or new plant may be built, we
have insufficient information to determine that either project is ‘likely’ to be built. We therefore cannot
conclude, for example, that either 5 (warehouse) or 60 (new plant) new FTE jobs are likely to occur as a
result of the Investment, or that increased export receipts, productivity or processing is likely to
occur. Similarly, it is difficult to determine that the acquisition of 10 Averton Place will enhance the on-
going viability of the dairy and pharmaceutical businesses, when it is not clear how, or when, this land will
be utilised. | note too that the counterfactual will need to be taken into account when considering any
benefits claimed in relation to the acquisition of 10 Averton Place; ' _
3. I note there are ‘no firm plans for expansion’ in relation to 10 Averton Place (as per paragraph 10.19). Ifit
transpires that the expansion on to 10 Averton Place is not required, does your client antICIpate selling thls
property; and
4. With regard to paragraphs 10.23 and 10.24 of the Application, is there currently publlc walkmg access .
available to the esplanade reserves adjacent to the Tamaki River? The esplanade reserves appear to be

landlocked by the five adjacent property lots.

" Please let us know if you have any queries on the above.

Kind regards,

Tyne Schofield
Senior Solicitor
Overseas Investment Office

E tschofield@linz.govt.nz | DDI +64 4 460 0552 .

" Wellington Office, Level 7, Radio New Zealand House, 155 The Terrace
PO Box 5501, Wellington 6145, New Zealand | T 04 460 0110

W www.linz.govt.nz | www.landonline.govt.nz | data.linz.qovt.nz

% Land Information
‘ New Zealand
ol te wienya .
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Davrd Viviers

Overseas Investment Office
Radlo New Zealand House
155 The Terrace

PO Box 5501

1.

Wellington 6145

" Dear David » .
| GMPIng Ye (appllcatrons 20141 0049 and 20141 0050)

Thank you for your Ietter of 7 Aprrl 2014 in which you requested further lnformatlon regardlng

Leases for 12 Averton Place and 5-7 Averton Place

You asked about the status of the land at 12 Averton Place and 5-7 Averton Place between when'

4.
the leases for those properties expired (March 201 0) and when the new leases commenced (1 April
2012) GMP confirms that, dunng this trme the properties were held by Mr Ye personally but’
continued to be used by GMP Pharmaceutlcals and GMP Darry, albelt w1thout a formal lease
arrangement.

Counterfactual

5. In your letter you stated that the counterfact_ualshould address what would happen wnthout the

" investment, as opposed to what would happen if consent was not granted.

Thank you for clarlfylng the Overseas lnvestment Offrces approach to the counterfactual for
retrospective appllcatrons ' -

7. GMP has not yet acquired the land at 10 Av_erton Plac_e ‘ Therefore GMP submits that the

' counterfactual and benefits for that acqursntlon are as descnbed in the application.
8.  GMP's view of the counterfactual for the investment i rn the land at 5—7_Ave,rton Place (that is, what

would have happened if Mr Ye had not made the investment) is as described bélow. -
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10.

11.

12.

13.

14.

15.

16.

As stated in paragraph 6.2 of our application, Mr Ye'sunderstanding is that the Dairy Land was put
on the market for sale by the vendor because National Starch, the adhesive manufacturer that
hadpfreviously leased the property from the vendots, did not wish to extend its lease. With GMP's

business growing quickly, Mr Ye bought the land with a view to expanding the business.

The applicants submit that, if Mr Ye had not purchased the land, another business similar to
National Starch may have leased or bought the land. The applicants submit that a'purchaser/lessee
would have used the land for a purpose similar to that of National Starch. As far as GMP is aware,
National Starch was using the land mainly for warehousing for products such as industrial starch,
polymers and specialty food produtﬁts. GMP's understanding is that there was not more than 10-15
people employed by National Starch at the site, and that it was avery simple operation.

HoweVér this is an "at best” scenario. The applicanté submit that it is edually possible that the land .
would have been leased or bought for no-more than warehouslng purposes, for the followmg

reasons.

“First, the global financial crisis meant the New Zealand businesses had little appetite to expand

manufacturing operations in New Zealand. Therefore, the counterfactual would be very unlikely to
have involved a business investing in new development expansion.

Second, at the'time that National Starch ended the léése .a new industrial park was being -
established at nghbrook Park. nghbrook Park is now a 107 hectare industrial park incorporating
attractive features such as a busmess town, retall hub and commercial services. The applicanis are
of the view that, given the option of acqumng land at Highbrook Park or acqunnng the land at

'5-7 Averton Place, businesses looking to-rent or buy landto establish a new operation, or expand an
eXIStlng operation would have found nghbrook Park much more attractive.

In contrast to the two factors described above, the land was attractive to GMR because it waé
adjacent to GMP's existing facilities at 12 Averton Place, and because GMP had identified a niche
dairy market subsequent to the melamine scandal in 2008. In addition, GMP had an already
éStabli_shed relationship with Fonterra as their preferred supplier at the time,and consequently. there
was an opporfunity to expand into dairy and in particular into the infant formula business.

Mr Ye has considered what he would have done if he had not acquired the land at 5-7 Averton

‘Place. Mr Ye submits that the only reason why he would not have acquired the land would have
"+ been if Mr Ye had applied for consent under the Overseas Investment Act and consent was not

granted:

If that had happened, Mr Ye would not have established GMP Dairy, and would instead have
invested in his overseas businesses. That is be_céuse, ‘having been denied consént_ to acquire land
for the GMP Dalry business, Mr Ye would have been likely to take the view that his investments
were not welcome, and that he would be unhkely to obtain consent for another investment in

New Zealand.

Benefits of investment at 5-7 Averton Place -

17.

GMP submits that the benefits vdf Mr Ye's acquisition of 5-7 Averton Place, as assessed on a
"with/without investment™ basis are much higher than the benefits of the investmént as assessed on

a "with/without consént" hasis,.as described belpw.
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18.  Unless otherwise stated, benefits in relation fo a factor under the Act or regulations are as stated in -
the application. ' oo '

Economic benefits: job opportunities

19. . This factor is of very high importance. As stated in paragraph 10.19 of the application, the
investment in the Dairy Land resulted in the employment of more thar.full time equivalent staff
The staff are employed in arange of roles mc[udmg machinery operations, administration, sales,
marketing, planning, procurement, quality assurance, laboratory work, and accounts.

Economic beneflts export, recelpis .

20. This factor is of high importance. As stated in paragraph 10.19 of the apphcatuon the estabhshment

GMP was one of seven infant

formula manufacturers in New Zealand (out of a total of 19 manufacturers) that were recently
nominated by the Ministry for Primary Industries ("MP}") for an audit by China’s registration authority
known as the Certification and Accreditation Administration of the Peoples Republic of China
(“CNCA"). This industry audit by China has been extensively coverad in the mainstream media.
Whilst formél notification of the outcome of the audit will only be known at the end of this month, the .
~ feedback given by hoth MPI and CNCA during the close out meeting on the day of the audit was
- exitremely positive. If the formal notification of the outcome confirms the mformal feedback that
GMP has received, management expect that GMP Dairy's exports earnings will more than double in -
‘the next 12 months, as GMP will be viewed as a trusted provider of high quality and safe dalry
products.

21.  The other benefits stated in the application in relation to this factor continue to apply.

Market competition/greater efficiency or productivity/enhanced domestic services

22. Thisfactor is of high importance. As stated in paragraph 10.19 of the épplication, GMPisa
significant producer of infant dairy formula, providing market competition to Fonterra, Danone, Dairy °
Goat, New Image Group, New Zealand New Milk and Sutton Group. In addition, as stated in the
application, GMP Dairy is the largest buyer of Fonterra's organic milk, supporting a dlfferentlated
product in the New Zealand milk market

23 GMP
‘ Dairy is currently increasing the productivity and efficiency of its plant
blending and canning Iine_ equipment and installation costs. The new
canning line will double production capacity. The applicants submit that- productlwty has increased
foa hlgher rate than would be possible in the counterfactual, because productmty would be zero If
Mr Ye had not establlshed the GMP Dalry business. ' o
Previous investments

24. This factor is of high importance. The benefits in relation to the factor are as stated in paragraph
10 26 of the application, but the beneﬂts related to GMP Dairy are not relevant to the assessment of

benefits under the factor.

Significant Government policy or strategy
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25.  The factor is of high importancé The GMP Dalry business supports the NZ Inc Strategy, because it
strengthens New Zealand's trade refationship with China. This benem would not acerue if the GMP
Dairy busmess had not been established.’

Please contact us if you have any questions.

Yours sincerely

" MrQing Ye _ ;
On behalf of himself, GMP Pharmaceuticals and GMP Dairy
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Land Information
New Zealand

Toitd te whenua

Overseas Investment Office -

Our Ref: 201410049 and 201410050 Radio New Zealand House
07 April 2014 ' _ L e e
' _ . Wellington 6145
Buddle Findlay (Wellmgton) ' New Zealand
. PO Box 2694 _ ' - +64 4 460 0110
. WELLINGTON 6140 . www.linz.govt.nz
BY EMAIL | '

Attention: Yi-Shen Lau

 Qing Ye - Application for consent

1.  We refer to the above applications dated 28 March 2014. As the issues rélating,
to the applications are similar we are sendlng one letter accepting the

applications for assessment

2. The Overseas Investment Office has now completed its initial review of the
applications and confirms that they have been -accepted for assessment. A GST
receipt for the application fees will be sent to you once the fees have been paid.

Further information

3. our |n|t|al review of the appllcatlon identified the following matters that need to
‘be addressed:

(a) Paragraph 2.3 (footnote 1) of the application letter refers to “Durlng this
period”. It is not clear which “period” is being referred to as the preceding
paragraph mentions the family living in motels for 2-3 months. However
the reference to $477 million is not correct as the introduction of the $477
million exemption for Australian non-government investors only came into
effect on 1 March 2013. Nothing appears to turn on this as consent was

We consider that at two applications are required. One application for
acquisition of 5-7 Averton Place and one for the acquisition of 10 Averton
Place. Consequently two fees of $19,524.44 are payable. We will assess
whether further fees or penalties are payable once we have carried out a
more in depth analysis of the applications.

(c) The application refers to a lease of 12 Averton Place by Mr Ye to GMP
Pharmaceuticals and & lease of 5-7 Averton Place to GMP -
Pharmaceuticals. The first lease expired on 31 March 2010 and the second

- lease on 18 March 2010. The two properties were then leased to GMP
Dairy and to GMP Pharmaceuticals from ‘1 April 2012 for periods of 5 year
plus rights of renewal. Kindly provide information on the status of the
properties between the expiry of the leases in 2010 and the new leases in

2012.

(b)

A1203902 o . ' . newzealand.govt.nz




(d) We note that the counterfactual analysis does not address what would
_have happened without the investment. The references to what Mr Ye
would do if consent were not granted do not meet the requirements for
the counterfactual test.-We suggest that further information be provided
on the counterfactual and that the beneflts claimed be measured against -

the counterfactual

: 12
- Timeframes for assessment

4. The Overseas Investment Office categorises applications into -one of three .
"~ categories according to the estimated time to process them. These categories
provide a guide for how long It may take for a decns]on to be made. Set out
below is the provisional categorisation for this application and the contact
details of the Senior Solicitor to whom it has been allocated: 1

Provisional Categorisation: Category 3 (70 working days of active
_consideration by the OIO) : :

Allocated to: | - Tyne Schofield.
+64 4 460 0552

tschofield@linz.govt.nz

5. Please note that the timeframe excludes the time where the Overseas

Investment Office is waiting for the applicant to provide further information and

- time spent consulting with third parties. Please refer to our website for further
information on the assessment process and assessment timeframes.

6. . Tyne will be in contact with you once a full analysis of the application has been
completed or if any further information is required.

Yours sincerely

David Viviers
- Team Manager
Overseas. Investment Office

DDI: +64 4 460 2795
Email: dviviers@linz.govt.nz

1 Categorisation and allocation details are subject to change.




12 Averton pl, East Tamaki, Auckland, New Zealand

GM’ P.0.Box 58 687 Greenmount, Auckland, New Zealand

Pharmaceuticals Ltd.  Tel:64-9-272 1411 Fax: 64-9-2721100
: E-mall: gmp@ihug.co.nz

28" March 2014

Minister of Finance

Minister of Land Information
Parliament Buildings
Wellington

c/o Annelies McClure

Manager

Overseas Investment Office

Land Information New Zealand
Level 7, Radio New Zealand House
155 The Terrace

Wellington

MR QING YE, GMP PHARMACEUTICALS LIMITED AND GMP DAIRY LIMITED — APPLICATION
UNDER THE OVERSEAS INVESTMENT ACT 2005 AND OVERSEAS INVESTMENT REGULATIONS
2005 — CONSENT TO ACQUIRE SENSITIVE LAND — AVERTON PLACE, EAST TAMAKI, AUCKLAND

1. Introduction

1.1 - This is an application by Mr Qing Ye (known as Karl Ye), and two companies.wholly owned by
Mr Ye — GMP Pharmaceuticals Limited ("GMP Pharmaceuticals") and GMP Dairy Limited
("GMP Dairy") for consent to acquire interests in land located at Averton Place, East Tamaki,

Auckland.

1.2 The relevantland is all adjoining and located at Averton Place. Unfortunately, the reqhest for
consent is largely made on a retrospective basis.

1.3 Mr Ye and both of the relevant companies are overseas persons as defined in section 7(2) of the
Act. Mr Ye is an Australian citizen and at all material times was not ordinarily resident in New
Zealand, and the relevant companies are incorporated in Australia. The background to this
application and the reasons why consent was not sought for the acquisition of some earlier

transactions is set out below.

1.4 Giventhat Mr Ye is the sole shareholder and director of GMP Pharmaceuticals, that GMP
" Pharmaceuticals is the sole shareholder of GMP Dairy, and that Mr Ye is the sole director of GMP
Dairy, Mr Ye submits that he is the relevant overseas person in terms of section 15 of the Act.
Further, this application covers all relevant transactions. Mr Ye considers that this is likely to make
the OlO's analysis more straightforward, given that the rationale and benefits for the above
investments are essentially the same for each investment, and if consent is not granted in respect
of any one investment, each other investment will be significantly affected.

2. Backg round

2.1 Mr Yeis an Australian citizen and was born on 9 June 1965. On 30 May 2002 Mr Ye acquired
approximately 0.9418 hectares of land at 12 Averton Place (the "Pharmaceutical Land"). The
acquisition did not require consent under the Overseas Investment Act 1973, because the land was
not senéitive under that Act. A certificate from Port Glen Limited verifying that this is the case is
attached at Appendix 1. :
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2.2 MrYe's family, who had been residing in Australia, migrated to New Zealand to join Mr Ye shortly
after that acquisition, at the end of 2002.

2.3 During this period, Mr Ye set up GMP Pharmaceuticals Limited and established the business.
This included arranging for a pharmaceutical manufacturing facility to be constructed on the land.
Mr Ye also had similar business interests in Australia at that time, but the New Zealand venture
quickly took off and, by 2005, became Mr Ye's largest investment interest. |

2.5 On1 April 2009, Mr Ye leased the Pharmaceutical Land to GMP’Pharmaceuticals for a 12 month -
pe‘riod.z. On 27 July 2009, Mr Ye entered into a sale and purchase agreement for approximately
0.8988 hectares of land adjoining the Pharmaceuticals Land, at 5-7 Averton Place (the "Dairy
Land"). On 19 September 2009, Mr Ye settled the acquisition of the Dairy Land and immediately
leased that land to GMP Pharmaceuticals for a 6 month period.? Mr Ye then invested in the
construction of an advanced dairy processing facility on that site. The Dairy Land was (and
remains) sensitive, but no consent was sought prior to its acquisition.

2.6 On 21 December 2010, Mr Ye set up GMP Dairy Limited, which is now a wholly owned subsidiary
 of GMP P'harmaceuticals‘ (rather than being directly owned by Mr Ye), to carry out the dairy
operations aspect of the business. The Dairy Land is sensitive because, while the land is Iocated
'in an industrial area, the land adjoins land that falls into clause 2 of the OI‘O'si list published under
section 37. Specifically, the adjoining land provides public access to a natural resource, (part of
the tidal Tamaki River, an arm of the Waitemata Harbour).

2.7 On1 April 2012, Mr Ye leased the Dairy Land to GMP Dairy and the Pharmaceutical Land to GMP
Pharmaceuticals. The leases were part of a general restructure 'o'er Ye's business in order to
separate the dairy operations from the pharmaceutical operations, following the rapid grth of the
dairy operations. Each lease was for a term of 5 years, with a right to renew each lease for two

further 5 year periods.

2.8 1n 2013, Mr Ye approached Buddle Findlay for general commercial advice. In the course of
providing those services, Buddle Findlay identified that consent had not been sought under the Act

N

for any of the above transactions.

2.9 Mr Ye also advised Buddle Findlay of a proposed acquisition by GMP Pharmaceuticals of a
property at 10 Averton Place, which adjoins Mr Ye's two existing properties there. The opportunity
to purchase 10 Averton Place came about because of the friendship between Mr Ye and Mr
Stringer, the owner of that property, through both parties being commercial neighbours for a long

time.

With reference to section 13(1)(b) of the Act, expenditure on establishing the business did not exceed $477 million.

The lease expired on 31 March 2010.
3 The lease expired on 18 March 2010.
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210

Unfortunately, the sale and purchase agreement for 10 Averton Place, which was executed on 30
October 2013 was not initially made conditional on OlO consent, although the parties have now
agreed to vary the agreement so that the acquisition is conditional on OIO consent. Mr Ye now

- seeks to ensure that he and his companies are in a position of compliance with the Overseas

2.11

$ 212

213

2.14

2.15

3.1

3.2

BF\50842583\1

Investment Act.

A table setting out the relevant transactions made by Mr Ye, GMP Pharmaceuticals and GMP Dairy

is atte{ched as Appendix 2.

Accordingly, this is a joint application by Mr Ye, GMP Dairy, and GMP Pharmaceuticals, and

relates to the following transactions:

(@)  Mr Ye's acquisition of approximately 0.8988 hectares of land at 5-7 Averton Place (the Dairy
Land) on 27 July 2009 (retrospective);

(b)  The lease between Mr Ye and GMP Dairy for the Dairy Land dated 1 April 2012

(retrospective);

‘(c)  The proposed acquisition by GMP Pharmaceuticals of approximately 0.7450 hectares of land

at 10 Averton Place, East Tarhaki, Auckland.

In relation to the lease by Mr Ye for the Dairy Land, while the disposition of a leasehold interest by
an owner to a 100% subsidiary would ordinarily be exempt from the requirement for consent by
virtue of regulation 33(1)(a), Mr Ye has included the Ieése interest in the request for consent out of
given that Mr Ye's original acquisition of the land occurred without having obtained consent and
that the OlO may therefore take the view that the lease compounded the initial breach. However,
he would be interested in the OIO's views as tb whether consent is required for that transaction.

Since its inception, GMP has grown such that it now employs-full-time staff. The GMP group is
a recognised leader and contributor to the New Zealand economy, with an annual turnover of

Mr Ye now seeks to ensure that his investments comply with the Overseas Investment Act. Mr Ye
looks forward to contributing further to the New Zealand economy through his business interests

here.
Reasons why consent was not sought

In relation to Mr Ye's acquisition of the Dairy Land on 27 July 2009, Mr Ye engaged professional
legal advisors and purchased the property through a real estate agent. Neither set of advisors

'informed him of the need to seek consent under the Act. Because of that, it did not cross Mr Ye's

mind that he should enquire further into Overseas Investment Act issues for the transaction,
especially because no issues had previously arisen in relation to the initial purchase of the

Pharmaceutical Land.

Furthermore, Mr Ye was under the mistaken impression that Australian citizens are autométically
treated as New Zealanders once they arrive into New Zealand,—(that is, Mr Ye was unaware of the
difference between being entitled to be resident, in terms of immigration law, and the requirement
to be a citizen of, or ordinarily resident in, New Zeéland, under the Overseas Investment Act).
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3.3 Asaresult, Mr Ye did not realise that consent was required until the matter was identified by
Buddle Findlay in 2013.

3.4 This oversight was carried through into Mr Ye's lease of the Dairy Land on 1 April 2012.

3.5

‘3.6 However, as noted above, the parties have agreed to vary the sale and purchase agreement so
that the acquisition is conditional on OIO consent. The parties are currently finalising the variation.
A copy of the 30 October agreement and the variation will be sent to the OIO as soon as the

variation has been executed.

4. Executive summary

41  The benefit to New.Zealand criteribn is addressed with particular reference to the following factors,
each being of high importance, in the Act and the Overseas Investment Regulations 2005:

(a) the overseas investment will, or is likely to result in increased export receipts for
New Zealand exporters (section 17(2)(a)(iii)); '

(b) the overseas investment will, or is likely to, result in increased processing of New Zealand's
primary products (section 17(2)(a)(vi) of the Act);

(c) the overseas investment will, or is likely to, result in other consequential benefits to
New Zealand (regulation 28(a));

(d) refusing the application for consent will or is likely to adversely affect New Zealand's image
overseas or its frade or international relations (regulation 28(c));

(e) - the relevant overseas person has previously undertaken investments that have been, or are,
of benefit to New Zealand (regulation 28(e));

'(f)  the overseas investment gives effect to or advances a significant government policy or

strategy (regulation 28(f)); and

(g) the overseas investment will enhance the ongoing viability of other investments (regulation
28(9)).

4.2  Mr Ye also meets the other criteria for consent listed in section 16 of the Act, specifically:

(a)  Mr Ye has significant business acumen and experience that is directly relevant to the

investment;
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“(b)  Mr Ye has demonstrated his financial commitment to the investment;

(c) MrYeis of good character;

(d)  Mr Ye is not an individual of the kind referred to in sections 15 or 16 of the Immigration
Act 2009.

4.3 Accordingly, it is appropriate for consent to be granted under the Act for Mr Ye to enter into the

relevant transactions.

5. Applicants: Mr Qihg Ye, GMP Dairy Limited, GMP Pharmaceuticals Limited

Mr Qing Ye

5.1 Mr Ye was born on 9 June 1965. He is an Australian citizen. A copy of Mr Ye's passport is

attached as Appendix 3.

5.2 MrYe's residential address is

“ He has more than 18 years of marketing and project
.management experience In the pharmaceutical and healthcare industries in China, Australia, and

5.4 Mr Ye has demonstrated his business experience and acumen through his successful ventures in
the pharmaceutical, heaithcare and dairy industries in New Zealand. As mentioned above, Mr Ye
is the sole shareholder of GMP Pharmaceuticals, a manufacturing company specialising in a fange
of pharmaceuticals, dietary supplements, natural health and dairy products.' GMP Pharmaceuticals
has been an exiremely successful business venture in New Zealand, going fromlemployees in
2001 to over full-time employees in 2013. Mr Ye is also the ultimate owner of GMP Dairy,
which, despite being a young company, is now a growing exporter of products to China and other
countries, and has.full-tim_e employees. »

5.5 GMP has won many significant business awards in New Zealand during recent years. In 2010
GMP won "Most Innovative Approach in International Business" at the New Zealand International

Business Awards.

5.6 Mr Ye's curriculum vitae is attached as Appendix 4.

GMP Pharmaceuticals Limited

5.7 GMP Pharmaceuticals is a New Zealand Limited Company, incorporated in Auckland on 18 July -
2001. Mr Ye is the sole shareholder. As mentioned above, GMP is a manufacturing company
specialising in a range of pharmaceuticals, dietary supplements, and natural healith products. The
company also offers services such as product formulation, packaging solutions, label design, and
shipping. GMP Pharmaceuticals is a Medsafe certified contract manufacturer.

5.8 GMP Pharmaceuticals started business activities in 2003 following increasing demand for
New Zealand-made products. At the time, there were only 7 employees with near zero
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infrastructure, limited machinery or tools, no established customers or suppliers, and very little
know how or R&D capability. In order to establish the business, significant support was provided
by Mr Ye and his family including investing their time to build the business and providing the initial

funding for the business.

5.9 Significant financial, regulatory and systems suppbrt was provided by GMP Australia during that
time, including standard operating procedures, formulation, and controls.

5.10 Less than a year after the establishment of GMP Pharmaceuticals, a company called Pan '
Pharmaceuticals, which at the time was the largest pharmaceutical company in Australia, collapsed
as a result of investigations into quality and product safety issues. A major product recall was
conducted and many pharmaceutical and nutraceutical companies incurred significant financial
losses. Consequently, those companies looked for alternative suppliers outside Australia from
which to source their products. This presented GMP with a significant opportunity to grow its
business with the support of an already established and mature business in Australia.

5.11 Over the last 10 years, GMP Pharmaceuticals has established a good reputation in the local
market and many overseas markets including Australia, China, Hong Kong, Korea and South-East
Asia. GMP is well known in the industry as a "oné stop contract manufacturer” for brand owners.
GMP-has had a lot of experiénce handling very sensitive and highly regulated products such as
pharmaceuticals and restricted animal products. GMP handles more than 1500 different products

and has over 250 active customers.

5.12 GMP is now New Zealand's largest contract manufacturer of supplements, and is a leading
contract manufacturer of pharmaceuticals, dietary supplements, dairy products, restricted animal
- products, early childhood nutritional milk formulas and organic foods.

5.13 GMP Pharmaceuticals has been an extrémely successful business venture in New Zealand, going
from 7 employees in 2001 to over 190 employees in 2013. The company has won several
prestigious business awards, including the highest overall prize in the 2009 Indian Business
Awards, the prize for Best Large Business at the 2012 Indian Business Awards, NZTE award in
2010 as stated above and more recently New Zealand China Trade Association awards and
Westpac business awards in 2013. All events were attended by senior government officials which
have included Prime Minister John Key, Deputy Prime Minister Bill English; and Auckland Mayor

Len Brown at various times.

5.14 A copy of the GMP Pharmaceuticals' latest annual report and financial statements is attached as
Appendix 5. Those reports and statements include GMP Dairy's operations, because GMP's dairy
business was run as a division of GMP Pharmaceuticals Limited until 1 ApriI'201 3, when the assets
relating to GMP's dairy business were transferred to GMP Dairy. An ownership structure diagram

for the GMP Group is attached at Appendix 6.

GMP Dairy Limited

5.15 GMP Dairy is a New Zealand Limited Company, incorporated on 21 December 2010 at Auckland.
GMP Pharmaceuticals is the sole shareholder of GMP Dairy. As stated above, GMP Dairy was run
as a division of GMP Pharmaceuticals until 1 April 2013. GMP Dairy prbvidés pharmaceutical
grade value-added dairy products using advanced dairy processing and testing facilities. The
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company's products include wet blend early childhood nutrition formulas, infant formula, protein
based food replacements, and dairy based nutritional supplements. The company also provides
manufacturing, quality assurance, export and regulatory services. ‘

5.16 GMP Dairy's dairy processing facility (‘situated on the Dairy Land at 5-7 Averton Place) was
officially opened by Prime Minister John Key on'29 July 2012. The facility particularly addresses a
rapid increase in global demand and a shortage of high quality wet blend dairy infant formula
products. The company currently has the capacity to produce over 20 million cans of infant formula
each year and exports, primarily to China. GMP Dairy is the only company to hold certifications
from the Chinese government authorities directly with respect to production of organic products. It
also holds Good Manufacturing Practice certification. GMP Dairy exports its products under its own
brand names Cowala and GMP, as well as manufacturing products under contract for other brands:

5.17 As stated above, GMP Dairy does not have separate annual_'reports and financial statements,
because it was run as a division of GMP Pharmaceuticals until 1 April 2013. Separate reports for
GMP Dairy will be prepared for the financial year ending 31 March 2014.

Contact details

5.18 Questions relating to this application should bé directed in the first instance to the legal advisors for
the applicants, whose address is also the address for service for all three applicants in New
Zealand:

Buddle Findlay

State Insurance Tower

1 Willis Street

PO Box 2694

Wellington 6140

Attenfion: Susie Kilty / Grant Dunn

Facsimile: 04 462 0856 / 09 363 0630

Email: susie.kilty@buddlefindlay.com / grant.dunn@buddlefindlay.com

5.19 The contact details for GMP Dairy and GMP Pharmadeutica'ls, which is also the address of GMP

Pharmaceuticals' registered office in New Zealand, is:
GMP Pharmaceuticals Limited
12 Averton Place

* East Tamaki
Auckland 2013
New Zealand
Telephone: (09) 272 1111
e

5.20 The address of GMP Dairy's registered office in New Zealand is:

BF50842583\1

GMP Dairy Limited
5 Averton Place
East Tamaki
Auckland 2013
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6.1

6.2

7.1

7.2

7.3

8.1
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New Zealand

Telephone: (09) 272 1111
- Email

As stated above, the applicants submit that the relevant overseas persdn for the purposes of the

application is Mr Ye.

Vendors — Dairy Land — Colin Bernard and Valerie Kay Flavell and Brian Anthony Teare

The vendors for the Dairy Land at 5 Averton Place were Colin Bernard and Valerie Kay Flavell (as
to a half share) and Brian Anthony Teare (as to a half share). Given the lapse of time since the
acquisition, Mr Ye does not have any other information about the vendors.

Further, Mr Ye does not have a vendor statement setting out the reasons for that sale. However,

Mr Ye's understanding is that 5 Averton Place was put on market for sale by the vendor because

National Starch, who previously leased the property from the vendors, did not wish to extend their
lease. With GMP's business growing quickly, GMP bought the land with a view to having space to
expand the business, whichbsubsequently occurred with establishment of GMP Dairy.

Vendor — 10 Averton Place — Mr Murray Stringer

The vendor for the land at 10 Averton Place is Mr Murrayv'Stewart Stringer. Mr Stringer is a New -
Zealand citizen. No consent was required for the vendor to acquire the land.

Mr Strihger is the owner of Stringer Engineering, which manufactures precision components using
CNC and other production equipment. '

A statement from Mr Stringer setting out the circumstances and reasons for selling the property at |
10 Averton Place is attached as Appendix 7.

‘ Nature of the Investment

As stated above, this is a joint application by Mr Ye, GMP Dairy and GMP Pharmaceuticals. The
application relates to the transactions set out below;

(@) MrYe's acquisition of approximately 0.8988 hectares of land at 5-7 Averton Place (the Dairy
Land) on 27 July 2009. A copy of the relevant sale and purchase agreement for the land is

attached as Appendix 8.

(b)  The lease between Mr Ye and GMP Dairy for the Dairy Land dated 1 April 2012. A copy of -
the lease is attached as Appéndix 9. ’

(c)  The proposed acquisition by GMP Pharmaceuticals of approximately 0.7450 hectares of land
at 10 Averton Place, East Tamaki, Auckland. The agreed purchase price is NZ$1,280,000
~and will be funded from GMP Pharmaceuticals' balance sheet.
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8.2 Consent is required under the Overseas Investment Act because Mr Ye is an Australian citizen
and, at all material times, was not ordinarily resident in New Zealand. Therefore, Mr Ye, and his

wholly-owned companies, are each overseas persons.

Land details

8.3 The details of the land that is the subject of the application are as follows:

Certificate of Title NA53D/1046

Land Area | : 0.8988 hectares more or less

Legal Description . Lot 1 DP 99051

Estate Fee Simple

Location . 5;7 Averton Place, East Tamaki, Auckland

Certificate of Title NA531 91_4

Land Area 0.7450 hectares more or less

Legal Description Lot1DP 433189 and a half share in Lot 3 DP 433189
Estate | Fee simple

Locatién 10 Averton Place, East Tamaki, Auckland

8.4 Copies of t.he'certiﬁcates of title for the land are attached as Appendix 10. Quickmap and Google
Earth Maps are also attached as Appendix 11.

8.5  Sensitive land certificates for the land issued by Port Glen Limited are attached as Appendix 12.
The land is sensitive in terms of Schedule 1 of the Act because it adjoins land that is listed, or in a
class listed, as a reserve, a public park, or other sensitive area by the regulator under section 37 of
the Act. Specifically, the land adjoins a Local Purpose (Esplanade) Reserve vested in Auckland

Council, as well as other esplanade reserves.

Proposed use of the land — Dairy Land (5-7 Averton Place)

8.6 The current use and proposed use of the land is set out in the table below.

Region: East Tamaki, Auckland

Type: Freehold
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Proposed use of the land — 10 Averton Place

8.7 Mr Ye intends that the land at 10 Averton Place wiil be used to give GMP Pharmaceuticals the

option of expanding its business. In the medium to long term, GMP intends to build a further

pharmaceutical plant or a warehouse on the land. The current use of the land and the proposed
use of the land is set out in the table below. Because the future use of the land will depend on the '
development of the business, it is not possiblé to provide exact indications about what the land will
be used for. However, GMP expects to be able to méke decisions on land use in the next year.

Region: East Tamaki, Auckland

Type: Freehold

Total -

Land use Current Use (ha) Proposed Use (ha)
Pharmaceuticals 0 Up to 0.7450 ha
manufacturing facility or
warehouse
Car parking 0.1000 As required under local
Council rules

Vacant/open space 0.5450
Dwelling 0.1000

0.7450 0.7450 ha

Other details — farm land

8.8 Theland does not include "farm land", as defined in the Act, because it is not over 5 hectares and'?
is not used exclusively or principally for agriculture, horticultural, or pastoral purposes, or for the

_ keeping of bees, poultry, or livestock.

9. Rationale fdr the investment

Dairy Land (5-7 Averton Place)

BF\50842583\1

Page 10




91 The rationale for investing in the Dairy Land was that Mr Ye was considering expanding his
business and specifically, Mr Ye wished to establish an advanced dairy processing facility on the
land. Mr Ye considered that there was an opportunity in the New Zealand market for such a
business to succeed. Following the 2008 melamine issue in China, there was high demand in
China for safe and good quality dairy products, particularly infant formula, manufactured in

countries such as New Zealand.

10 Averton Place

9.2 The rationale for the prbposed investment at 10 Averton Place is that the pharmaceutical business
" is growing and is likely to need land on which to expand. GMP Pharmaceuticals is already space-
constrained with some staff working in temporary facilities. As 10 Averton Place adjoins the
existing pharmaceutical land, the acquisition of 10 Averton Place would provide GMP
Pharmaceuticals with the most suitable option to expand the business.

9.3 The investment is part of Mr Ye's wider plan to expand his pharmaceutical business interests in
New Zealand. While Mr Ye has no specific plans for the land, there is significant option value in
securing the adjoining land. Absent expanding onto that land, Mr Ye would be faced with duplicate

- establishment costs to construct a néw facility elsewhere, and the option of establishing a new
facility in Australia would become a reasonable alternative.

10. Investment criteria

Business experience and acumen (section 16(1)(a))

10.1
He has more than 18 years of

marketing and project management experience in the pharmaceutical and healthcare industries in

China, Australia, and New Zealand.

10.2 Mr Ye has demonstrated his business experience and acumen through his successful ventures in
the pharmaceutical and healthcare industries in New Zealand. As mentioned above, Mr Ye is the
sole shareholder of GMP Pharmaceuticals, a manufacturing company specialising in a range of

~pharmaceuticals, dietary supplements, natural health and dairy products. GMP has been an
extremely successful business venture in New Zealand, going from 7 employees in 2001 fo over
250 employees in 2013. GMP Pharmaceuticals has innovative export soIUtions, known as the
AUNEW system, which has been well recognised through multiplé business awards.

10.3 Similarly, Mr Ye is the ultimate owner of GMP Dairy which,

10.4 As stated above, Mr Ye's curriculum vitae is attached as Appendix 4.

10.5 The above experience and acumen is relevant to the transactions for which consent is required,
because the continuing operation of the business, and the proposed expansion of the businesses,

will require the same expertise.
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Demonstrated financial commitment (section 16(1)(b))

- 10.6 In relation to the transactions which have already occurred, Mr Ye has demonstrated his financial
commitment by purchasing the relevant land and investing significant resources into the dairy
business (including infrastructure, facilities, and staff) in order to ensure its success. His
continuing interest in supporting and expanding that business and the pharmaceutical business
further demonstrates his financial commitment to the investments he has made.

10.7 In relation to the propbsed acquisition of land at 10 Averton Place, Mr Ye has demonstrated

financial commitment to the investment by:

(a) entering into a contract to purchase the land;

(b) paying a.déposit to the vendor, Mr Stringer, df 10% of the sale price;
(c) engaging specialist advisers to advise on the transaction.

Good character (section 1 6‘( 1)(c) and (d))

10.8 Mr Ye's good character is supported by the various awards that his companies have received,
which support Mr Ye's good standing in the New Zealand business community. Mr Ye is also a
Justice of the Peace in New South Wales, a position that requires good character

10.9 MrYe ackndwledges that the transactions relating to the relevant Land for which consent was
required and not sought is unfortunate and regrettable. Section 3 above explains the reasons why
- consent was not sought at the time the relevant investments were made. Mr Ye does not consider
that the initial failure to apply for consent diminishes his good character.

10.10 Mr Ye is happy to answer any further questions the OO may have, and to provide character
references if required. A template of a certificate of good character in relation to Mr Ye is attached .
as Appendix 13, including confirmation that Mr Ye is not an individual of the kind referred to in
sections 15 or 16 of the Immigration Act 2009. Mr Ye will provide the completed certificate when

requested by the OIO.

Citizenship/residence (section 16(1)(e)(i)

10.11 Mr Ye is not a New Zealand citizen. Although Mr Ye has spent over 6 months in New Zealand over
the past 12 months, his long-term intention is to remain ordinarily resident in Australia. '

10.12 Therefore, this application addresses the factors set out in section 17(2) and regulation 28. As
required, Mr Ye has identified what he considers to be the importance of each factor (where

relevant).

Counterfactual test

10.13 As a- result of the High Court decision in Tiroa and Te Hape B v Chief Executive of Land
Information (High Court, Wellington, 15 February 2012), it is necessary for the applicant to identify
a counterfactual in order to assess the benefits of the investment to New Zealand. That

Counterfactual is set out below.
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10.14 The land at Averton Place on which the dairy facility is located is integral to the operation of
Mr Ye's dairy interests in New Zealand, and since the land was acquired significant investment has
been made into the infrastructure and facilities on the land. If consent is not granted for the
acquisition of the Dairy Land (and related lease) and for the acquisition of 10 Averton Place, this
will signavl to Mr Ye that his investment in New Zealand is not welcome.

10.15 Mr Ye has identified 10 Averton Place as the most logical location for the expansion of the current -
GMP operations. A refusal to grant consent for that land would cause Mr Ye to re-evaluate the
future of both the dairy operation and the pharmaceutical operation in New Zealand over the
medium to long term. In the short term, Mr Stringer would continue to reside on the land pending
the identification of an alternat‘ive buyer of the land. The land has not been advertised for sale.
While there has been some interest in the land, Mr Stringer has not received any firm offers to

purchase.

- 10.16 If retrospective consent is not granted for the acquisition of the Dairy Land (and/or related lease),
Mr Ye would likely be forced to sell the GMP Dairy business, along with the Dairy Land. That is
because it is unlikely that Mr Ye would get consent for another New Zealand site on which to base
the business, if consent is not granted under this application. Mr Ye would also consider moving

" the business offshore, but such a course of action is unlikely as it would be very expensive and

would disrupt supplier and client contracts.

-10.17 If GMP Dairy's business is sold, it would be sold as a going concern, including the sale of GMP's
operations, machinery, employees, documentation systems and other intellectual property. GMP's
"view is that the most likely purchaser would be an as yet unidentified large Chinese public

company or state owned enterprise.

Benefit to New Zealand (section 16(1)(e)(ii))

10.18 The land to which this application relates does not exceed five hectares. Therefore, the applicants
"are required to show that the investments will benefit New Zealand, but is not required to show that

the benefit is substantial or identifiable.

Economiic benefits (section 17(2)(a))
10.19 In relation to the factors specified in section 17(2)(a), Mr Ye advises as follows:

e Job opportunities: The Ministers are likely to view this factor as being of moderate importahce.
Mr Ye's track record shows that he has been able to create and sustain job opportunities.
Mr Ye's investment in the Pharrhaceuticél Land and the Dairy Land to date has resulted in a
significant increase in new job opportunities since the land was acquired. As mentioned
above, GMP Pharmaceuticals now employs more thar-full-time equivalent staff and GMP
dairy emplbys more than -full-time equivalent staff. The staff are employed in a range of
roles, including machinery operation, administration, sales, marketing, planning, procurement,
quality assurance, laboratory work, and accounts.

As stated above, GMP Pharmaceuticals is already space-constrained with some staff working
in temporary facilities. Expansion into 10 Averton Place will free up space in the existing site,
as well as create new jobs on the new site if a warehouse or new plant is constructed. For
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example, if the land is used for a warehouse, it is likely that up to five jobs will be created.
Based on the number of staff employed at the current plant, GMP estimates that 60-80 jobs
would be created if a new plant is built.

New technology and business skills: This factor is relevant to the applicétion, but is of low
importance given there are no firm plans for expansion. Mr Ye has a track record of
introducing new technology and is likely to continue to do so in the future. For example, GMP
Pharmaceuticals has developed the AUNEW system, which was introduced by the company in
2005 and, as far as Mr Ye is aware, is a unique and innovative export system aimed at
assisting small and medium size businesses in Australia and New Zealand to access the
Chinese markets. The AUNEW system consolidates many export resources into a single
system, including regulatory, logistical, anti-counterfeiting, and distribution resources. If GMP's
dairy business is sold, GMP is of the view that further new technology is unlikely to be

introduced into New Zealand.

Export receipts: The OlO is likely to view this factor as being of high importance. Mr Ye has a
track record of being able to grow a business's export receipts. This is demonstrated through
the growth that the pharmaceutical and dairy businesses have experienced.in recent years. Mr
Ye's investments in the land at Averton Place have resulted in an increase in export receipts .
for New Zealand. In relation to Mr Ye's investment in the Pharmaceutical Land, the - '
manufacturing facility there exports more than 1500 different products to Australia, China,
Hong Kong, Korea, and Southeast Asia.

BF\50842583\1

colostrums, whey protein, goats’ milk, nutritional blends, yoghurt powder and organic products.

Chinese officials are currently conducting an -

audit and registration process for manufacturers of milk products, in particular infant milk
formula. GMP anticipates that this will lead to fewer brands being eligible for export to China.
That will niean that GMP will have an opportunity to grow their market share. In the
counterfactual, with GMP Dairy sold to an (as yet unidentified) third party, GMP is firmly of the
view that this uplift in exports is unlikely to occur. The uplift relies not only on GMP's
brand/business but also Mr Ye's relationships within China. Mr Ye is a recognised business -
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person with significant Chinese connections. For example, Mr Ye recently secured an
agreement with a significant state-owned enterprise in China for the exclusive distribution of
organic milk. He has in the past accompanied the Prime Minister on official New Zealand

_delegations to China.

The investment in the land at 10 Averton Place is likely to result in an increase in export.
receipts because it will allow GMP’s pharmaceutical business to grow leading to a higher

capacnty to produce products for export.

e Market competition/greater efficiency or productivity/enhanced domestic services: The OIO is
likely to view this factor as being of moderate importance. Mr Ye's investments in the land at
Averton Place have resulted in an increase in market competition in the pharmaceutlcals
manufacturing and dairy processing markets. GMP is a significant producer of infant dairy
formula, providing market competition to Fonterra, Danone and Sutton Group. GMP takes a
pharmaceutical approach to its infant formula production and documentation, which sets it
apart from other the standard food-grade operations; ‘

GMP Dairy also produces other specialty milk products such as colostrum, whey protein and
goat's milk. GMP Dairy is currently increasing the productivity and efficiency of its current
plant. It is currently installing a new canning line, which will double the production capacity of
GMP Dairy. GMP considers that, with Mr Ye's experience and contacts, GMP Dairy will be
able to increase productivity to a higher rate than would be possible in the counterfactual. GMP
acknowledges that this is a difficult factor to assess given that Mr Ye does not wish to exit the

business.

e Additional investment for development purposes: This factor is not relevant to the investment.
Funds for future investments are likely to come from operational cash flows and local bank

borrowing.

e Primary products: The OIO is likely to view this factor as being of high importance. Mr Ye's
investment in the Dairy Land has led to increased processing in New Zealand of value added
ready to market finished products sourced from New Zealand milk, due the establishment of

the dairy processing facility and its attendant success:

GMP's business model is based on identifying, processing and transforming food and
nutritional ingredients into high value finished products, especially for the Asia markets, where
there is high demand for those products for cultural or nutritional benefits. The company
started by identifying ingredients from animal producté such as bee products, shark cartilage
and shark liver oil, fish oil, deer antler, animal by-products and green lipped mussel exiracts;
and later into herbal supplements such as bilberry, blueberry, green barley and grape seed
extracts.” Since 2001, GMP-has been paying more attention on dairy ingredients such as
colostrums, lactoferrin, milk calcium and infant formula. Organic milk is the company's most

recent project under its business model.

BF\50842583\1 Page 15 .




 GMP intends to continue to introduce more valued added finished products as it develops its
technical skills and improves its understanding of regulatory requirements in overseas markets.

Indigenous vegetation/fauna (section 17(2)(b))

10.20 This factor is not relevant. There are no areas of significant indigehous vegetation or habitats of

indigenous fauna on the land at present.

Wildlife (section 17(2)(c))

10.21 This factor is not relevant. There are no areas of significant habitats of trout, salmon or wildlife
protected under section 3 of the Wildlife Act 1953, or game as defined in section 2(1) of that Act, on

the land at present.

" Historic heritage (section 17(2)(d)

10.22 This factor is not relevant. The land has been investigated by Port Glen Limited and no registered

historic places have been identified.

Walking access (section 17(2)(e)

10.23 This factor is not relevant. There do not appear to be any special features on the land at present
(such as scenic or amenity attributes) that would warrant the provision of public wélking access. In
addition; as noted, much of the land is currently being used for industrial purposes, with both a
pharmaceutical manufacturing and dairy proceséing facility on the land. Accordingly, it is not
appropriate for the public to be given walking access to those sites.

10.24 The reserves adjoining the land provide public access to the nearby Otara Creek arm of the tidal
Tamaki River, which is part of the Waitemata harbour. The applicants understand that access to
the Tamaki river is also available at other points on the river.

" Offer to sell special land to the Crown (section 17(2)(f))

10.25 This factor is not relevant to the application. As documented in the attached certificate from Port

Glen Limited, (Appendix 12), the properties does not include any special land.

Other benefits to New Zealand (section 17(2)(g)) and regulation 28 of the Overseas Investment
Regulations 2005) ‘

10.26 in relation to the factors specified in regulation 28, GMP advises as follows:

e Consequential benefits (regulation 28(a)): The OIO is likely to consider this factor to be of high
importance. As has been demonstrated above, Mr Ye has a continuing interest in furthering
his business interests in New Zealand. If consent is granted, he is likely to continue to seek
further investment opportunities in New Zealand using his business model of identifying and
adding value to undervalued food and nutritional ingredients. If consent is not granted, Mr Ye

would pursue similar opportunities overseas.

The GMP Group has already demonstrated willingness for its senior people to contribute and
participate more widely in the sector. Minesh Patel (our General Manager) is a board member
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of Natural Products New Zealand. GMP is also a member of Infant Nutritional Council, Organic

Exporters Association and Food and Grocery Council.
Key person in a key industry (regulation 28(b)): This factor is not relevant to the application.

Overseas imagef/trade relations/international relations and international obligations (regulation
28(c)): The OIQ is likely to consider this factor to be of high importance. If consent for this
investment is not granted, it would be likely to adversely affect New Zealand's image amongst
Australian and Chinese businesses. This is particularly the case given the public support

(mentioned above) that Prime Minister John Key and other senior government officials have

shown for Mr Ye's business activities in New Zealand. GMP is involved in promoting business
relationships between China and New Zealand. For example, GMP has hosted business
delegations from China, and, as previously noted, Mr Ye has accompanied the Prime Minister

on official delegations to China.

The Ministry of Foreign Affairs and Trade website notes that China is New Zealand's fourth
largest trading partner, taking over $1.6 billion of New Zealand's merchandise products and
over $1 billion of services. The website also refers to New Zealand's ground-breaking free
trade agreement with China, and the expectations that the agreement will continue to ieéd to
benefits for New Zealand manufacturers, and to defend New Zealand's market shares —
particularly in areas where China is New Zealand's largest international customer (for example,

“for milk powder).

The Investment Protocol for the New Zealand-Australia Closer Economic Relations Trade
Agreement (CER) came into force on 1 March 2013." The Protocol is intended to maintain the
status of the CER as the highest quality trade agreement either of the parties have with any
trading partner. The Ministry of Foreign states that Australia is New Zealand's largest trading
partner, taking over 23% of all New Zealand exports.

Other significant investments by vendors (regulation 28(d)): This factor is not relevant.

. Previous investments (regulation 28(e)): The OIO is likely to consider this factor to be of high

impdrtanCe. Mr Ye has made significant previous investments in New Zealand, as

* demonstrated by his level of commitment to GMP Pharmaceuticals and GMP Dairy, and the
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success that those companies have achieved.

Mr Ye has made significant investments to develop AUNEW, a “one-stop export to China”
business system, to facilitating the exports to China from New Zealand and Australia. The
AUNEW system consolidates many export resources into a single system, including regulatory,
logistical, anti-counterfeiting, and distribution resources. Many New Zealand exporters have
benefited from this innovativé system, and AUNEW has won several awards, including
Exporter of the Year at the 2011 Endeavour Awards and the Global Integration Award at the
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2009 Endeavour Awards. Endeavour Awards is the primary awards system for the Australian

manufacturing industry.

« - Significant government policy or strategy ‘(regu/ation 28(f)): This factor is relevant to the
~application and is of high importance.

The investment gives effect to and advances the NZ Inc strategy, a government strategy to
strengthen New Zealand's economic, politicél and security relationship with China.* Prime
Minister John Key states that the strategy is "built around developing the trade and economic
links between New Zealand and the People’s Republic of China". Prime Minister John Key
recently concluded his fourth official visit to China since taking office. Mr Key's visit was largely
focused on trade between New Zealand and China, with a specific focus on the agricultural

and dairy sectors.

One of the strategic goals of the NZ Inc strategy is to grow high quality science and technology
collaborations with China to enhance commercial opportunities. The GMP business directly ’
supports the NZ Inc strategy. GMP has a growing business exporting goods to China. China
has recently moved to a two child policy for families in which one of the parents is an only child,
which may present additional growth opportunities for the export of infant milk formula.- In
addition, GMP Dairy is the only company to hold certifications from the Chinese government
authorities directly with respect to production of organic products, and Mr Ye actively facilitates
business relationships between New Zealand and China, especially in the dairy export
industry, for example, by hosting Chinese delegations. These business relationships are likely
to be lost if Mr Ye is forced to sell the dairy business.

In December 2013 the government committed to spending $227 million over 10 years to
"enhance prirhary sector production and productivity while maintaining our land and water
quality for future generations".5 GMP notes that its innovative approach to dairy exports has
already enhanced primary sector production and productivity. '

The Ministry of Primary Industries recently released its statement of intent for 201 3-2018.% The
work that GMP does at its production facilities closely aligns with several of the key goals
outlined in this document. Fbr example, GMP is able to maximise New Zealand's export
opportunities because of its close and unique ties with China and its ability to find markets for
new and innovative products. The value adding that GMP does to New Zealand's dairy
industry also helps to improve the productivity of the primary industries sector, another key

goal in the statement of intent.

e  Ongoing viability of other investments (regulation 28(g)): The OIO is likely to consider this
‘ factor to be of high importance. In relation to the proposed purchase of the land at 10 Averton
Place, the land is neighbouring land to Mr Ye's original purchase of the Pharmaceutical Land at
12 Averton Place. The purchase of the land will allow Mr Ye to extend the operations of GMP
Pharmaceuticals. Failure to grant consent will create significant uncertainty as to the viability
of both the dairy and pharmaceuticals businesses in New Zealand.

htlp://www.mfat.qovt.nﬂNZ-Inc/6-0peninq-doors-to-China/indéx.ph .
See http://bechive.govt.nz/release/804m-seven-national-science-challenges.
®  Available at http:/www.mpi.govt.nz.
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e New Zealand control of strategically important infrastructure (regulation 28(h)): This factor is
not relevant to the application. There is no strategically important infrastructure on the relevant

land.

e Promotion of New Zealand's economic interests (regulation 28(j)): The OIO is likely to consider
this factor to be of moderate importance. In relation to Mr Ye's investment in the Dairy Land,
the investment has contributed to New Zealand becoming a more reliable supplier of dairy
products, in particular wet blend early childhood nutrition formulas. The importance of New
Zealand's reliability as a supplier of quality child nutrition formula was illustrated by the
Fonterra botulism scare in August 2013, which had far-reaching effects on New Zealand's dairy

industry.

e Participation or oversight by New Zealanders (regulation 28(j)): The OIO is likely to consider
this factor to be of moderate importance. Both GMP Pharmaceuticals and GMP Dairy are
incorporated in New Zealand, and have their principal place of business in Auckland. All of the
senior management team of GMP Pharmaceuticals and GMP Dairy are New Zealanders.

11. | Statutory déclaratibns _

11.1  We will provide a statutory declaration verifying that the information contained in this application is
true and correct, in the form set out in Appendix 14, upon request. '

12. General

Confidentiality

12.1 The proposed investment, and the information contained in this application, is commercially
sensitive. Accordingly, the applicants seek confidentiality for all information contained in, attached

to, or provided with or in relation to this application.

12.2 If a request for information is received under the Official Information Act 1982, in relation to either
the fact of the application or the information contaihed in the application, the applicants request that
the information is withheld under that Act. The applicants also request that they be notified of any
request made under the Official Information Act for information in this application, or in relation to
the existence of this application, and be given the opportunity to comment as to whether the

“information remains commercially sensitive at the time the request is made. '

Application fee

" 12.3 This application letter relates to a number of matters. However, the assessment of consent factors
relies on the same information. Accordingly, this application covers all the relevant matters.

12.4 The regulations are not clear on the fee payable in such circumstances. The OlO will be the
 decision-maker in respect of each matter covered_
-
please advise our solicitors of the fee payable and a cheque for the correct amount will be '

forwarded.
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Date for determination

192.5 We would appreciate the OlO considering this application at its earliest convenience. The
condition in the variation to the sale and purchase agreement that rélates to obtaining consent
"under the OIA for the land at 10 Averton Place is required to be satisfied by 31 August 2014,
The applicants therefore request that consent (étvleaét for that acquisition) be granted by that
date and that they be informed at the earliest opportunity if this timeframe is unable to be met.

Further information

12.6 Please contact our solicitors if you require any further information (contact details are set out at

paragraph 5.20 above).

Yours sincerely

Mr Qing Ye, on behalf of himself, GMP Pharmaceuticals and GMP Dairy
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APPENDIX 2 — TABLE OF RELEVANT TRANSACTIONS




OIO Consent requirements

Date Transaction
30 May 2002 Mr Ye acquires land at 12 Averton Place Consent not required under the
Overseas Investment Act 1973.
1 April 2009 Mr Ye leases 12 Averton Place to GMP Consent not required because
' Pharmaceuticals term of lease less than three
years.
27 July 2009 Mr Ye acquires land at 5-7 Averton Place Consent required under the Act
' but not obtained.
19 September 2009 Mr Ye leases 5-7 Averton Place to GMP " Consent not réquifed because
Pharmaceuticals term of lease less than three
years.
Lease for 5-7 Averton Place expires None

18 March 2010

1 April 2012

Mr Ye leases 5-7 Averton Place to GMP
Dairy

Consent may or may not be
required under the Act depending
on the OIlO's interpretation of the
exemption under ‘

Regulation 33(1)(a) of the

Overseas Investment
Regulations.

30 October 2013

Mr Ye enters into sale and purchase

agreement with Mr Murray Stringer for land
at 10 Averton Place

Consent required under the Act.
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APPENDIX 6 — OWNERSHIP STRUCTURE DIAGRAM

Mr Qing Ye (Karl)
Australian citizen

100%

GMP Pharmaceuticals
Limited

100%

GMP Dairy Limited




APPENDIX 7 - VENDOR LETTER
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M S Stringer

10 Averton Place
" East Tamaki

Auckland 2013

28 March 2014

The Manager

Overseas Investment Office
155 The Terrace

Wellington

Dear Sir

[ am writing to you in support of an application by GMP Pharmaceuticals Ltd who wish to buy my
industrial section at 10 Averton Place East Tamaki Auckland.

| am selling the property.to pursue other investment opportunities.

I am a New Zealand citizen and was born in Auckland on 2nd July 1950.
| hold the property in my own name.

| d|d not need consent from the OIO or it's predecessors when | agreed to purchase the property in
1984. , '
[ will sell the land to another purchaser if this sale is blocked.

There was no advertising carried out prior to the Sale and Purchase agreement being entered into.
GMP own the neighbouring property, have been asking to buy the land for several years and |

offered it to them first.

There is some interest from other prospectlve purchasers but no back-up agreement has been
entered into.

Please contact me if the information offered here is unclear or if further information is required.

Yours sincerely

%4/AV)/~

Murray Stringer






