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Non-residential use and incidental residential use tests 

7. I am satisfied that: 
(a) the ‘relevant business’ is the healthcare business of the Target (being a large 

healthcare business in NZ); 

(b) having regard to that use of the Land, the relevant indirect interest in the Land 
(through the acquisition of shares in the land-leasing Target) is likely to be acquired 
in the ordinary course of the business of the ROP;  

(c) the Land is likely to continue to be used either for non-residential or incidental 
residential purposes in the ordinary course of business for the relevant business; 

(d) the conditions imposed on this consent include the non-residential use and 
incidental residential use outcomes (which are required to be imposed under these 
consent pathways).  

Transaction of national interest 

8. The investment includes a transaction of national interest under section 20A because 
the transaction involves an investment by non-NZ government investors. 

9. A national interest assessment has been undertaken (separately) and the Minister of 
Finance has not declined consent to the transaction under section 20C of the Act.  

 
Decision 

10. I am satisfied that the criteria for consent have been met (set out above). I grant 
consent to the Investment in the form of the Proposed Decision in Attachment 1. 

 

 
MARCUS MCMILLAN 
Manager (Overseas Investment Office) 
Date: 23/05/2022      
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Michael Philip Weaver Head of Private Real & Mid-Risk Assets of ART 

 
68. We note that the first six listed QIC individuals were IWC for the recent Tilt Application.  

Summary of investor test 
69. The ROP and IWC established none of the factors contained in section 18A(4) of the 

Act.   
70. For the reasons set out above, our conclusion is that the investor test has been met. 

E. Proposed investment  

71. This section describes the proposed investment and our assessment of whether it is 
likely to meet the test criteria in the Act.   

Target 
72. The Applicant is seeking consent to acquire 100% of the shares in Evolution 

Healthcare Holdings Limited (the Target). 
73. The acquisition involves the acquisition of both significant business assets and 

sensitive land under the Act.  

Significant business assets 
74. The consideration for the proposed transaction of  is split approximately  

between the NZ and Australian assets respectively. 
75. The Target is a large healthcare provider in NZ (it also provides some services in 

Australia) through 44 subsidiaries.  
76. The Target’s assets include five comprehensive hospitals23: 

• Wakefield Hospital in Wellington; 

• Bowen Hospital in Wellington; 

• Royston Hospital in Hawke's Bay; 

• Grace Hospital in Tauranga;  

• Waratah Private Hospital in Sydney.  
77. Its assets also include various specialist hospitals (Endoscopy Auckland, Shore 

Surgery and Quay Park in Auckland); two Birthcare centres (Auckland and Huntly); and 
seven Evolve in-patient rehabilitation centres along with dozens of specialist clinics 
nationwide. 

78. The Target Group currently employees approximately 1,400 individuals.  

 

 

 
23 During the processing of the Application, we were informed that the Target is currently considering an additional investment 
in Anglesea Hospital Limited which is a private hospital located in Hamilton. The total Evolution investment is expected to be 
approximately  The current contractual close date for the Anglesea investment is expected to be during May 2022.  

 

[ s 9(2)
(b)(ii) ]

[ s 9(2)
(b)(ii) ]

[ s 
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other consultation was undertaken (no reason to consult was identified) and no other 
third party submissions were sought or received.  

What residential land tests are relevant for this application?  
86. In this case, the Applicant seeks consent to acquire the Land on the basis of: 

• the non-residential use test set out in clause 13 of Schedule 2 of the Act for part of 
the sensitive land; 

• the incidental residential use test set out in clause 14 of Schedule 2 of the Act for 
the other part of the sensitive land.  

87. In order to satisfy these two tests, the decision-maker must be satisfied that the non-
residential use and incidental residential use outcomes are met:24 

Relevant business 
88. In order to utilise these two tests, the sensitive land must: 

• be used in the ordinary course of the Applicant’s relevant business;  

• that business must be likely to continue for a reasonable period of time, given the 
circumstances and nature of the business. 

The relevant business 

89. We consider the relevant business in this case is the private healthcare business of the 
Target. The Target’s business represents approximately  of the NZ private 
healthcare market.  

Likelihood of continuation of the relevant business 

90. The Applicant intends on continuing the operations of the Target following the 
proposed investment in materially the same fashion as the Target currently operates.  

91. The Target has been successfully operating its medical business for many years and 
submits that it has a strong track record in NZ.  

92. The Kipling Avenue Land is part of an endoscopy service which has been operating 
from adjoining land for 14 years and the Target is confident there is an ongoing need 
for extended facilities to secure the needs of the surrounding Auckland population.  

93. The Royston Hospital Land is part of Royston Hospital which was built in 1921.  
94. The Applicant submits that there is a genuine need for the Gisborne Rehab service to 

continue to be provided to the community and as such, the Target intends to continue 
providing this service for the foreseeable future.  

95. The Applicant has submitted that the investment is expected to grow the Target’s 
healthcare business (both organically and via the injection of additional capital), which 
in turn will result in an increase in employment opportunities for New Zealanders.  

96. Having regard to the above, we are satisfied the business is likely to continue for a 
reasonable period of time.  

 
 
 

 
24 Schedule 2, Part 3 of the Act. 

[ s 
9(2)
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Does the Investment meet the non-residential use test?  
Kipling Avenue and Royston Hospital Land 
97. We are satisfied that the non-residential use test is met for both the Kipling Avenue 

and Royston Hospital Land, as this land will likely: 

• be used for non-residential purposes in the ordinary course of business for the 
relevant business; and 

• will not be used, nor held for future use, for any residential purposes 

together being the non-residential use outcome.  

98. The Kipling Avenue Land is currently being used for medical consultancy purposes to 
complement the existing endoscopy business operated on adjoining land. We note that 
consent has previously been granted under the Act to the acquisition of the Kipling 
Avenue Land on the basis that its current use was a valid non-residential use 
outcome25. The Applicant has indicated that it plans to extend the Endoscopy Auckland 
facilities to secure the needs of the surrounding Auckland population.  

99. The Royston Hospital Land is used in association with the main adjoining hospital land 
and is intended to be incorporated into an expansion of the operating and consultancy 
facilities of the main hospital.. 

100. All of this land will continue to be used by the Target for the same non-residential use 
healthcare purposes and the Applicant confirms that it will not be used or held for any 
residential purposes. 

Conditions 

101. The Act requires that condition(s) be imposed on any consent granted that require the 
non-residential use outcome to occur (clause 18, Schedule 2).  Proposed special 
condition 1 meets this requirement by requiring the Applicant to use the Kipling 
Avenue and Royston Hospital Land only for the provision of healthcare services in the 
ordinary course of business (and not for any residential purposes).  

Does the Investment meet the incidental residential use test?  
Gisborne Rehabilitation Facility Land 
102. We are satisfied that the incidental residential use test is met for the Gisborne 

Rehabilitation Facility Land. 
103. The incidental residential outcome requires that the Land will be, or is likely to be (or 

will, or is likely to, continue to be) used for residential purposes but only in support of 
the relevant business, where the relevant business is not (or is only exceptionally) in 
the business of using land for residential purposes. 

104. We are also satisfied that, having regard to that use of the residential land, the 
relevant interest in the residential land will be, or is likely to be, acquired in the ordinary 
course of the business of the relevant overseas person. 

105. The accommodation of patients on site is an incidental, but essential part of providing 
rehabilitation services. The Facility provides sub-acute rehabilitation services to 
patients recovering from brain injuries or suffering from a chronic illness. The aim for 
most patients is to reach the agreed rehabilitation goals and increase independence to 
the point where they are able to leave the facilities and return to independent living.  

 
25 Application 202000622 which was granted consent in December 2020.  
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106. Due to the severity of high clinical needs, some patients may never achieve 
independent living and so can remain in the facilities for more extended periods. 
Patients are only accommodated in support of their rehabilitation and care needs, and 
not for general residential purposes. The relevant business is therefore not in the 
business of using land for residential purposes.  

107. We note that consent has previously been granted under the Act to the acquisition of 
the Gisborne Rehabilitation Land on the basis that its current use was a valid incidental 
residential use outcome26.  

Conditions 

108. The Act requires that condition(s) be imposed on any consent granted that require the 
incidental residential use outcome to occur (clause 18, Schedule 2).  Proposed 
special condition 2 meets this requirement by requiring the Applicant to use the 
Gisborne Rehabilitation Facility Land only for residential purposes which are incidental 
to the provision of healthcare services in the ordinary course of business.  

F. Transaction of national interest 

109. The proposed overseas investment is a transaction of national interest under the 
mandatory criteria in the Act.27 This is because the investment involves an investment 
by a non-NZ government investor.28  

110. The first step is for you to decide whether all of the other criteria for granting consent 
are met. We prepared a separate report to the Minister of Finance for the national 
interest assessment. 

111. A national interest assessment has been undertaken (separately) and the Minister of 
Finance has not declined consent to the transaction under section 20C of the Act.  

G. Conclusion and recommendation  

112. We recommend you grant consent to the Investment (subject to Part F above) as we 
consider all of the relevant criteria have been met. 

113. The conditions we recommend are set out in the Proposed Decision (Attachment 1).  
These conditions include all required mandatory conditions and additional discretionary 
conditions. 

 

PHILLIP ANDERSON 
Senior Advisor 
Overseas Investment Office 

Date:  19/05/2022     
 

 
26 Application 202000819 (Flats 3-6) which was granted consent in February 2021 and Application 202100520 (Flats 1-2) which 
was granted consent in October 2021. 
27 Section 20A of the Act. 
28 As defined in section 6 of the Act. 
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H. List of Attachments   

1. Proposed Decision and Conditions 
2. Intended ownership structure 
3. Sensitive Land Details and Maps 
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Market the Shares: instruct a licensed agent to actively 
market the Shares for sale on the open market. 

Within six weeks of the 
date of our notice. 

Dispose of the Shares: dispose of the Shares to a third party 
who is not your associate.   

Within six months of our 
notice. 

Offer without reserve: if you have not disposed of the 
Shares within six months of our notice, offer the Shares for 
sale by auction or tender without a reserve price or minimum 
bid and dispose of the Shares. 

Within nine months of our 
notice. 

Report to us about marketing: tell us in writing about 
marketing activities undertaken and offers received for the 
Shares. 

By the last day of every 
March, June, September 
and December after our 
notice or at any other 
time we require. 

Report disposal to us: send us, in writing, evidence of the 
following: 

(a) that you have disposed of the Shares (including 
copies of sale and purchase agreements, 
settlement statements and titles showing the 
purchaser as registered proprietor), and 

(b) that the purchaser is not your associate. 

Within one month after 
the Land has been 
disposed of. 
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Reporting conditions 

We need information from you about how your Investment Plan is tracking so we can monitor 
your progress against the Conditions and so we can measure the benefits you have brought 
to New Zealand through your investment.  
You must lodge a report to be sent to oiomonitoring@linz.govt.nz by 31 May 2023 which 
must: 
1. contain information about your progress in implementing the special conditions; 
2. follow the format of the template report published on our website (see 

https://oio.linz.govt.nz/oio-consent-monitoring). 
 
If requested in writing by the OIO, the Consent Holder(s) must provide a written 
report within 20 working days (or such other timeframe as specified) on any matter 
relating to its compliance with: 

(a) the representations and plans made or submitted in support of the application and 
notified by the regulator as having been taken into account when the content was 
granted or 

(b) the conditions of this consent. 
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Attachment 3: Intended Ownership Structure (indicative only) 
[ s 9(2)(b)(ii) ]
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